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QUESTION PRESENTED 


It was stipulated in the Prehearing Stipulation herein 
that the issue presented in this case is: 


"Whether under 47 USC 8 309(c), in light of the pro- 
visions of 47 USC 8 316, the Commission has 
discretion to allow a contested grant to remain in 
effect pending a hearing thereon, where an existing 
station has raised a substantial question of objec- 
tionable interference within its normally protected 


contour." 
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2 
STATEMENT OF THE CASE} 


On October 15, 1958, the Commission granted without hearing 
appellant's application (BP 11,615) for a construction permit for a new 
standard broadcast radio station to operate daytime only at Tomah, 
Wisconsin, on the frequency 1390 kc with a power of 500 watts. On 
November 5, 1958 the Commission granted, also without hearing, appel- 
lant's application to modify said construction permit by reducing the 
antenna efficiency of the proposal (BMP 8306). The station to be built 
under these authorizations would have been the first one licensed to 
the City of Tomah. 


On November 14, 1958, William C. Forrest, proprietor of Station 
WRDB, Reedsburg, Wisconsin, and the intervenor herein, filed a protest 
against the grant of the above-described authorizations, pursuant to 
Section 309(c) of the Communications Act of 1934, as amended, 47 USC 
§ 309(c), alleging that the operation proposed by appellant would cause 
objectionable interference within WRDB's "normally protected contour" 
to an area of 3.2 square miles containing a population of approximately 


64 persons. 


Forrest's claim of interference was based on certain field inten- 
sity measurements made and interpreted by a consulting radio engineer 
engaged for that purpose. In its Opposition to Forrest's protest, appel- 
lant submitted other measurements, made and analyzed by its own con- 
sultant, which indicated that no interference within WRDB's normally 
protected contour would result from the operation of appellant's station 
as proposed. In a Memorandum Opinion and Order of December 10, 
released December 15, 1958 (R 175 et seq) (hereinafter referred to as 
the Memorandum Opinion and Order), the Commission held, in effect, 


= Since a knowledge of the facts of the case may be of assistance in under- 
standing the basis of this Court's jurisdiction, the Jurisdictional Statement will 
follow the Statement of the Case. 
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that the holding of this Court in Hecksher v. F.C.C. ae App-DiC.) 2 
16 Pike & Fischer R.R. 2031 (1958) ) precluded it from resolving this 
conflict without a full evidentiary hearing; and it therefore granted the 


protest and set appellant's applications for sucha hearing. 


Commissioner Bartley dissented on the grounds that the claim of 
interference to 64 persons was "de minimis" and that the protest was 
"frivolous."" Three other Commissioners, concurring with the result 
obtained by the Memorandum Opinion and Order, agreed with Commis- 
sioner Bartley, but felt that they were still obligated to afford WRDB a 
hearing "because of the statutory requirements as interpreted by the 
Court." (R 178) ! 


In its Opposition to WRDB's Protest, appellant had argued that 
even if the Commission did grant the protest to the extent of ordering 
a hearing, the Commission should exercise its discretion under Section 
309(c) to leave appellant's authorizations in effect while the hearing was 
being held. Appellant's Opposition argued, in pertinent part, as follows: 


"19, If, in spite of what we have said, above, 
the Commission, as a discretionary matter, were 
to designate the Tomah-Mauston application for 
hearing on the basis of the Forrest protest, it 
would still have the discretion to leave the grant 
in effect during the protest proceeding. The ab- 
sence of any substantial question of interference 
deprives WRDB of any claim it might otherwise 
have to have the grant stayed as a matter of right. 
The tenuous allegation of interference to 64 lone 
persons within the WRDB normally protected con- 
tour casts an air of unreality over the entire pro- 
ceedings, raising a substantial doubt as to whether 
the Supreme Court, in the KOA [2] case could 
ever have intended to promulgate a rule under 
which such a minimal and miniscule claim could 
be used to defeat the institution of a new service 
to 28,696 persons. Moreover, the ultimate out- 
come of any hearing held on the WRDB protest 
would inevitably be that the grant would have to 
be confirmed. | 


: FCC v. National Broadcasting Company, 319 U.S. 239 (1943). 
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"20. The recent amendments to Sec. 309(c) of 
the act gave the Commission a new discretion to 
leave protested grants in effect where the public 
interest so requires. This discretion was not 
limited to cases involving so-called *economic 
interest’ or ‘Sanders Bros.’ protests, but applies 
equally to all protest cases. All of the other 
provisions of Sec. 309(c) apply equally to protests 
brought by parties in interest under the Sanders 
Bros. case and parties ininterest under the KOA 
case. . . . It would violate every rule of 
statutory interpretation to hold that this particular 
provision, which was passed specifically to protect 
the Commission and its grantees from just this type 
of harassment, had a built-in discrimination which 
deprived a grantee subjected to a "KOA" protest of 
protection equal to that which was afforded a grantee 
subjected to a protest premised on ‘Sanders Bros.' 
rights. 


* * * 


"22. Under the statute the Commission does 
have the discretion to refuse to stay this particular 
grant if the public interest so requires. One 


salient fact in determining the public interest is the 
fact that this would provide the first locally origi- 
nated service to Tomah, a city of 4,760 persons. 
This fact should be determinative of the public 
interest unless flagrant violations of the Communi- 
cations Act or Commission policies (not here present 
or alleged) were involved. Second is the fact, 
which the Senate Committee considered of sufficient 
importance to warrant discussion in its Report on 
the recent amendments to 309(c), that there is no 
likelihood whatsoever that this grant will be set aside 
after hearing. Protestant's attempt to preclude a 
new service to over 28,000 persons because of alleged 
interference to 64 persons makes the ultimate dis- 
missal of the protest as inevitable as the rising of 
tomorrow morning's sun. Under these circum- 
stances, all the relevant public interest factors 
combine to compel that the Commission exercise 

its discretion to refuse to stay the grant here 
involved."" (R. 132-134) 


The Commission, however, gave no consideration at all to the 
question of whether the public interest required that the protested author- 
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izations be continued in effect pending the protest hearing. It apparently 
felt that it had no discretion to withhold a stay, no matter what the public 
interest considerations, because it said: 


"Section 316 of the Act requires a hearing before 
the modification of license of an existing station, 
and, accordingly, the effective date of our WIMB 
grants must be postponed pending a final decision 
in the necessary hearing." } 


Memorandum Opinion and Order, Par. 9, (R. 176). 
| 


And it ordered that: 


". . . . the effective date of the grants of oe 70" 
plications ARE POSTPONED pending the effective 
dates of a final decision in the hearing provided 
for e e e msl j 


Id. Par. 12, (R. 176, verso) 


JURISDICTIONAL STATEMENT 


This appeal, No. 14, 880, is an appeal by Tomah-Mauston Broad- 
casting Company, Incorporated under Section 402 (b) of the Communica- 
tions Act of 1934, as amended, 47 USC §402(b), from that portion of the 
Commission's Memorandum Opinion and Order which, pursuant to Sec. 
309 (c) of said Act, postponed the effective date of the grants of its con- 
struction permit (BP 11,615) and its modification permit (BMP 8306) 
until the date of the Commission's decision after the hearing which it 
ordered held on Forrest's protest, without considering, pursuant to 
said Section 309(c), whether the public interest required that such 
authorizations remain in effect pending the Commission's decision after 


such hearing. 


No. 14, 891 is a cross-appeal brought by Forrest from other 
aspects of the same Memorandum Opinion and Order, 


Pursuant to a Joint Motion to Consolidate Cases, filed by all 
parties, this Court ordered the cases consolidated. | 
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STATUTES INVOLVED 


The statutes involved in this appeal are Sections 309(c) and 316 * 
of the Communications Act of 1934, as amended, 47 USC & 309(c) and * 
$ 316, reading as follows: 





Section 309(c): 


"When any instrument of authorization is granted by 
the Commission without a hearing as provided in 
sub-section (a) hereof, such grant shall remain sub- 
ject to protest as hereinafter provided for a period 
of thirty days. During such thirty-day period any 
party in interest may file a protest under oath di- 
rected to such grant and request a hearing on said 
application so granted. Any protest so filed shall 
be served on the grantee, shall contain such allega- 
tions of fact as will show the protestant to be a 
party in interest, and shall specify with particu- 
larity the facts relied upon by the protestant as 
showing that the grant was improperly made or 
would otherwise not be in the public interest. The 
Commission shall, within thirty days of the filing 
of the protest, render a decision making findings 
as to the sufficiency of the protest in meeting the 
above requirements; and, where it so finds, shall 
designate the application for hearing upon issues 
relating to all matters specified in the protest as 
grounds for setting aside the grant, except with 
respect to such matters as to which the Commis- 
sion; after affording protestant an opportunity for 
oral'argument, finds, for reasons set forth in the 
decision, that, even if the facts alleged were to be 
proven, no grounds for setting aside the grant are 
presented. The Commission may in such decision 
redraft the issues urged by the protestant in ac- 
cordance with the facts or substantive matters al- 
letiged in the protest, and may also specify in such 
decision that the application be set for hearing 
upon such further issues as it may prescribe, as 
well'as whether it is adopting as its own any of the 
issues resulting from the matters specified in the 
protest. In any hearing subsequently held upon 
such application issues specified by the Commis- 
sion upon its own initiative or adopted by it shall 
be tried in the same manner provided in subsec- 
tion (b) hereof, but with respect to issues result- 
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ing from facts set forth in the protest and not adopt- 
ed or specified by the Commission, on its own 
motion, both the burden of proceeding with the intro- 
duction of evidence and the burden of proof shall be 
upon the protestant. The hearing and determination 
of cases arising under this subsection shall be ex- 
pedited by the Commission and pending hearing and 
decision the effective date of the Commission's ac- 
tion to which protest is made shall be postponed to 
the effective date of the Commission's decision after 
hearing, unless the authorization involved is'neces- 
sary to the maintenance or conduct of an existing 
service, or unless the Commission affirmatively 
finds for reasons set forth in the decision that the 
public interest requires that the grant remain in 
effect, in which event the Commission shall author- 
ize the applicant to utilize the facilities or author- 
ization in question pending the Commission's deci- 
sion after hearing." 


Section 316: 


"(a) Any station license or construction permit may 
be modified by the Commission either for a limited 
time or for the duration of the term thereof, jif in 
the judgment of the Commission such action will 
promote the public interest, convenience, and neces- 
sity, or the provisions of this Act or of any treaty 
ratified by the United States will be more fully com- 
plied with. No such order of modification shall be- 
come final until the holder of the license or permit 
shall have been notified in writing of the proposed 
action and the grounds and reasons therefor, and 
shall have been given reasonable opportunity, in no 
event less than thirty days, to show cause by public 
hearing, if requested, why such order of modifica- 
tion should not issue: Provided, That where safety 
of life or property is involved, the Commission may 
by order provide for a shorter period of nottce. 


(b) In any case where a hearing is conducted pur- 
suant to the provisions of this section, both the bur- 
den of proceeding with the introduction of evidence 
and the burden of proof shall be upon the Commis- 
sion." 


| 
' 
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SUMMARY OF ARGUMENT 


As originally enacted by the Congress in 1954, Section 309(c) of 
the Communications Act provided that if the Commission determined 
that a protest showed that the party protesting was a "party in interest" 
and had set forth with particularity the facts relied upon to show that 
the protested authorization should not have been granted, it was manda- 
tory for the Commission to stay the effectiveness of the protested 
authorization until the effective date of its decision after the protest 
hearing, unless the protested authorization was necessary for the main- 


tenance or conduct of an existing service. 


In 1956, this section was amended to give the Commission dis- 
cretion to keep other protested authorizations in effect while the pro- 
test hearing was being held if it could make an affirmative finding that 
the public interest so required. The operating authority that the Com- 
mission can give in such situations is, of course, only temporary and 
interlocutory; and if the Commission, after hearing, determines that 
the protest is valid and should be sustained, the authorization must, of 


course, be terminated at that time. 


This new discretion applied equally to all protests brought under 
Section 309(c)--to protests (such as the one in the instant case) based 
on claims of electrical interference, as well as to those based on com- 
petitive injury. 

The other statute involved in this case, Section 316, provides that, 
when the Commission acts to modify a station license or construction 
permit, the order of modification shall not "become final" until the 
holder thereof shall have been given an opportunity to show cause ina 
public hearing why such order of modification should not issue. This 
section has been construed as applicable to cases where a new station 
would cause interference to an existing station, it being held that the 
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imposition of this interference would constitute an "indirect” modifica - 


tion of the license of the existing station. ? 


In the instant case, the protest raised the question whether a 
Station built under appellant's authorizations would cause objectionable 
interference to 64 persons within the area where the signal of Forrest's 
station was "normally protected" under the Commission's Rules.* 
Because of the "indirect modification" of Forrest's license which might 
result if the claimed interference did, in fact, exist, it was at least 
arguable that Section 316 could apply to the instant situation. However, 
whether Section 316 was applicable or not, that section could not oper- 
ate to deprive the Commission of the discretion conferred on it by the 
1956 amendments to Section 309(c) to allow a protested out to remain 
in effect pending the protest hearing. 


An order under the present Section 309(c) which L a pro- 
tested grant to go into effect pending a protest hearing is, by the very 
nature of the statutory authority under which it is issued, a temporary 
and conditional authorization which is conditioned upon the outcome of 
the protest proceeding. It cannot "become final" unless and until it is 
affirmed by the Commission's decision after the protest hearing, which 
hearing satisfies the requirements of Section 316. | 


The language of both Sections 309(c) and 316 is clear and unambig- 
uous. When the words of these sections are given their ordinary and 
reasonable effect there is no conflict between the two sections and there 
is no justification for construing Section 316 to limit the discretion 
conferred on the Commission by Section 309(c). And a if these two 


3 See: F.C. C, v. National Broadcasting Company -- the "KOA Case" -- 
SupEe 


* the Commission's analysis of the relevant data indicated that the depth of 
the interference area was .3 miles less than that claimed by WRDB (which 
would result in an even smaller number of listeners affected) and that there was, 
perhaps, no interference at all--which was what appellant had maintained. 
(Memorandum Opinion and Order, R176). Although a "substantial question" was 
raised as to whether any interference would result; the interference, even if as 
great as claimed by Forrest, would still have been most insubstantial. 


10 


sections were found to conflict, both the canons of statutory construc- 
tion and the legislative history of Section 309(c) confirm that the pro- 
visions of Section 309(c) should be given full force and effect, unham- 
pered by any restriction which might otherwise result from the appli- 
cation of Section 316. 


ARGUMENT 
I 


INTRODUCTION 


That part of Section 309(c) which is most directly involved in this 
question reads as follows: 


", . . pending hearing and decision [ of protest cases] 
the effective date of the Commission's action to 
which protest is made shall be postponed to the effec- 
tive date of the Commission's decision after hearing, 
unless the authorization involved is necessary to the 
maintenance or conduct of any existing service, or 


unless the Commission affirmatively finds for reasons 
set forth in the decision that the public interest re- 


quires that the grant remain in effect, in which event 
the Commission shall authorize the applicant to utilize 


the facilities or authorization in question pending the 

Commission's decision after hearing." (emphasis 

supplied) ° 

Notwithstanding the clear language of the above-quoted part of 

Section 309(c), the Commission apparently felt that, because the protest 
in this particular case was based on a claim of electrical interference, 
Section 316 of the Act deprived it of the discretion that was extended to 
it by Section 309(c). Although appellant argued to the Commission at 
great length that it had the discretion in this case to leave the protested 
authorizations in effect pending the protest hearing, (See: Statement of 
the Case, supra) all that the Commission said on this point was: 


= All emphasis herein is supplied unless otherwise noted. 
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"Section 316 of the Act requires a hearing before 
modification of license of an existing station, and, 
accordingly, the effective date of our WTMB | 
grants must be postponed pending a final decision 
in the necessary hearing.'"’ Memorandum Opinion 
and Order, Par. 9 (R. 176, verso) | 


Section 316 of the Act is the Section that gives the Commission 
authority to modify any station license or construction permit if it 
judges that such action will promote the public interest, convenience 





and necessity, or if the provisions of the Communications Act or any 
treaty will be more fully complied with by such action. ‘As set out 
| 
above, it further provides that: 
"No such order of modification shall become final 
until the holder of the license or permit shall have 
been notified in writing on the proposed action and 
the grounds and reasons therefor, and shall have 
been given reasonable opportunity, in no event less 
than thirty days, to show cause by public hearing, 
if requested, why such order of modification | 
should not issue . . ." | 
For the reasons set out below, we believe it is clear that Sec. 316 
did not deprive the Commission of the discretion to leave appellant's 
protested authorizations in effect pending the protest hearing; and that 


it was error for the Commission to so hold. 


THE 1956 AMENDMENTS TO SECTION 309(c) GAVE 
THE COMMISSION DISCRETION TO LEAVE ANY | 


PROTESTED AUTHORIZATION IN EFFECT ‘PENDING 
HEARING ON THE PROTEST. 


The part of the language which is underlined in a excerpt of 
Section 309(c) set out above is the result of an amendment, added in 
1956,° which gave the Commission a new discretion to keep a protested 
authorization in effect pending the outcome of the protest hearing, if 


6 Act of January 20, 1956, c.1; 70 Stat. 3. | 
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the Commission "affirmatively finds . . . that the public interest re- 


quires that the grant remain in effect .. ." 


Before the 1956 amendment, Section 309(c) had made it ''manda- 
tory for the Commission to stay the effectiveness of all protested grants 
pending the outcome of the full evidentiary hearing. Asa result of such 
a stay, the public [might] be deprived unnecessarily for a prolonged 
period of time of a new radio or television service." (H. Rept. No. 
10501, 84th Cong. 1st Sess.) The purpose of the amendment, as the 
House Report made clear, was to do away with the mandatory stay and 
to give the Commission discretion to allow a protested grant to remain 
in effect, pending disposition of the protest, whenever the public interest 


so required. ° 


Congress was aware, in adopting the 1956 amendment, that there 
were two competing considerations: (1) that, if there were no stay and 
the station went into operation and thereafter the protest were sustained, 
it would then become necessary to deprive the public of a service upon 
which it had come to rely; but (2) that if a stay were imposed and the 
protest ultimately proved unsuccessful and were dismissed, the public 
would have been unnecessarily deprived for a long period of a service 
which it might have needed and should have had without delay. It was 
for the resolution of these conflicting considerations that Congress de- 
signed the new provisions of Section 309 (c), giving the Commission 
discretion to leave the protested authorization in effect upon a deter- 
mination that the public interest so required. 


It was not intended, of course, that stays should be lightly denied, 
without substantial reasons founded in the public interest; and it was 


7 1 Pike & Fischer RR 10:361 at p. 10:362. Actually, the original Section 
309 (c) contained the one exception to the requirement for mandatory stays, 
referred to above, for authorizations "necessary to the maintenance or con- 
duct of an existing service." Act of July 16, 1952; c. 879, sec. 7; 66 Stat. 
715. 


8 td. at p. 10:363. 
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| 
for this reason that the amendment required that whenever the Com- 
mission withheld a stay, the Commission must set forth in its decision 


the reasons why the public interest required such action. 


The type of inquiry the Commission is to make and the type of 
public interest considerations which Congress deemed relevant to the 
determination of whether a protested authorization should be continued 


in effect pending the protest hearing were indicated in the Senate Com- 


mittee report on the 1956 amendment in the following terms: 


". . , in exercising its limited discretion to con- 

tinue a protested authorization in effect, the | 

Commission would have to consider not only the 

need for the new service in question, but also 

the likelihood that the grant in question would 

ultimately have to be set aside. The Committee 

feels that these requirements will minimize the 

possibility of the public being deprived of a | 

service on which it has come to rely. In any 

event, we do not believe that, to insure against 

the remote possibility that an operating service 

may have to be taken off the air, it is necessary 

or advisable to preclude any operation by a _ 

station pending a protest hearing regardless of 

any countervailing public interest considerations. ° 

The protest in the instant case was predicated upon a claim that 

appellant's proposal would cause interference within the normally 
protected contour of protestant's station to a small area with a popula- 
tion estimated at 64 persons. Although it was conceded that this claim 
of interference, if substantiated, would be sufficient to give the pro- 
testant standing and entitle him to a protest hearing under Section 
309 (c), the chance of the Commission ultimately vacating appellant's 
grant because of this miniscule amount of interference was always, 
as the Senate Committee put it, only a "remote possibility" -- or even 
less than that. In view of that fact, and of the further fact that 


9's. Rept. No. 1231, 84th Cong., 1st Sess., Id., 10:371 at p. 10:373. 
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appellant's proposal would provide the first radio station for its com- 
munity,.” it would have virtually been an abuse of discretion if the 
Commission, after considering the public interest considerations in 
this particular case, had decided that the public interest did not 
require that appellant's authorizations be continued in effect, pending 


the protest hearing. 


However, the question of abuse of discretion does not arise in 
this case because the Commission did not exercise its discretion. It 
held, in effect, that it had no discretion to leave the grants in effect 
pending the protest hearing and, for that reason, never investigated 
the public interest considerations relevant to the question of whether 
appellant's authorizations should be stayed or not. It held that, because 
there was a "Substantial question" that the protested authorizations 
might cause some interference, albeit minute, to the protesting station, 
it had no discretion whatsoever to leave the protested authorizations in 


effect. 


Section 309 (c), and the cases decided under it, recognize that an 
interest sufficient to support a protest can arise when the protested 
authorization would cause electrical interference to the protestant's 
station and also when the protestant will suffer economic injury arising 
solely from the 'competition that would be offered by the new service. 


By holding that the discretion afforded by Section 309 (c) is appli- 


cable tothe latter type of protests but not to the former, the Commission 


a Tomah, Wisconsin, is a community with a population, according to the 
1950 census, of 4,'760 inhabitants. It had no station of its own operating at the 
time of the Commission's action. 


The Commission has long recognized that the provision of a first local 
radio station in every community is the most important requirement of the 
public interest; and the primary canon of allocation followed by the Commission 
is to give every community at least one station of its own to provide a medium 
for local self-expression. Enid Broadcasting Co., 5 Pike & Fischer RR 1232, 
1247; Jefferson County Broadcasting Co., 15 Pike & Fischer RR 289; Letcher 
Broadcasting Corp., 14 Pike & Fischer RR 183. 
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is distinguishing between protestants on the basis of the type of aggrieve- 
ment which they claim, and also discriminating between grantees on the 
basis of the type of protest lodged against them. It would seem that the 
Commission recognizes the intent of Congress, as expressed in the 1956 
amendments to Section 309 (c), to remove the requirements of a manda- 
tory stay whenever it is dealing with protests based on competitive 
injury; but that when faced with a protest based ona claim of electrical 
interference it reads the statute as if these amendments had never been 
enacted. In this way the Commission gives the benefit of the statute to 
those grantees against whom "economic competition" protests are 
lodged, but denies the same benefit to grantees faced with protests 
based on claims of electrical interference. | 


The clear and unambiguous language of Section 309 (c) affords no 


basis for this distinction or discrimination. This section authorizes 

the filing of a protest by "any party in interest". It requires the pro- 
testant to specify the facts relied on to show that "'the grant was im- 
properly made or would otherwise not be in the public interest." It 

does not distinguish in any way between parties in interest claiming 
competitive injury and those claiming electrical interference or between 
protests based on competitive injury and those based on electrical 


interference. 


The 1956 amendments, giving the Commission discretionary 
power to allow some authorization to remain in effect during the pro- 
test hearing applies by its own terms to "cases arising under this 
subsection" (i.e., 309(c) ) without distinguishing in any way among 
such cases or excluding any category. Like all the other provisions 
of Section 309 (c), it must be read to apply equally to electrical inter- 
ference protests as well as to protests based on a competitive injury. 


In view of the clear and unambiguous language of Section 309 (c), 
there is no occasion to resort to its legislative history for assistance 
in construing it. It should be noted, however, that the legislative 
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history affords no more support for the Commission's position than 
does the language of the statute. Like the statute itself, the legislative 
history uses the’ terms "party in interest" and "protest" as omnibus 
terms, without distinguishing in any manner, or affording any basis 

for distinguishing, between those involving competitive injury and those 


involving electrical interference. 


The Commission, therefore, misconstrued Section 309(c) when 
it failed to acknowledge the discretion which that section gave it to 
leave the instant authorizations in effect and gave as its reason the fact 
that they would cause "modification of license" of an existing station 
because of interference which that station would receive. 


i 


THE PROVISIONS OF SECTION 316 ARE NOT IN 
CONFLICT WITH THE PROVISIONS OF SECTION 
309(¢c) AND DO NOT OUST THE COMMISSION OF 
DISCRETION TO KEEP A PROTESTED AUTHOR- 
IZATION IN EFFECT DURING THE PROTEST 
HEARING, EVEN THOUGH IT WOULD CAUSE 
INTERFERENCE TO THE PROTESTING STATION. 


As set out above, Section 316 of the Communications Act pro- 


vides that "No. . . order of modification shall become final until the 
holder of the license or permit . . . shall have been given reasonable 
opportunity . . . to show cause by public hearing, if requested" why 


his grant should not be modified. 


But, even if the grant of appellant's applications does constitute 
a modification of protestant's license to the extent of the interference 
that would, allegedly, result, Section 316 does not prevent the Commis- 
sion from giving the applicant a purely interlocutory authorization to 
operate under the protested authorizations pending the protest hearing. 
The protest hearing to be held under Section 309 (c) is a public hearing 
that meets all the requirements of Section 316; and appellant's author- 
izations cannot become final until after that hearing regardless of 
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whether they are stayed or allowed to remain in effect in the interim. 
Thus, the hearing requirements of Section 309(c), themselves, which 
preclude the Commission from entering any "final order" until after the 
protest hearing is concluded, assure complete compliance with Section 
316 whether or not the protested authorizations are continued in effect 
while the protest hearing is being conducted. Needless to say, the Com- 
mission's action in leaving a grant in effect pending the protest hearing 
is completely without prejudice to its right and duty to vacate the grant 
after hearing, if such action is indicated by the hearing record, so there 
can be no question that its action does not become "final" until after the 


hearing has been concluded. ! 


Therefore, even if the language of Section 316 were given its full 
force and effect, it would not require the Commission to stay appellant's 
protested authorizations if the public interest required that they remain 
in effect. : 

Since Sections 309(c) and 316 can be so easily reconciled, there 
was no reason for the Commission to reach the opposite result. We do 
not know by what rule or canon of statutory construction that result was 
achieved. But where, as here, no doubt exists if the clear language of 
the statute is followed, no rule or canon of statutory construction should 
be invoked to create a doubt: 

Dewey v. United States, 178 U.S. 510, 521 2900) 


—<—<—<—_—_<—_$_$_$—_——— et 


Russell Motor Car Co. v. United States, 


261 U.S. 514, 519 (1923) | 
And even if there were some doubt as to whether Séction 316 was 
fully consistent with the 1956 amendments to Section 309 (c), the clear 
language of these amendments, being the later statute, would control. 
Eisenberg v. Corning, 86 U.S. App. D.C. 21, 179 F. 2d 275 (1949); 
United States v. Wrightwood Dairy Co., 127 F. 2d 907 (7th Cir., 1942)” 


: Section 316, formerly Section 312, was last re-enacted in 1952. 66 Stat. 
718, 812. By the same token, if there were any inc onsistency between Section 
309(c) of the Act as presently amended and the rule announced by the Supreme 
Court in the "KOA Case" (F.C.C. v. National Broadcasting Company, supra), 
the statute, which was enacted years after the Court's decision in the "KOA case," 
would control. 
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In view of ithe foregoing, we submit that under Section 309 (c) the 
Commission has the discretion to allow any protested authorization to 
remain in effect pending the protest hearing, upon a finding that the pub- 
lic interest so requires; that this discretion exists equally where the 


basis of the protest is a claim of electrical interference as where its 
basis is a claim of competitive injury, and that nothing in Section 316 of 
the Act deprives or ousts the Commission of this discretion simply 
because electrical interference is claimed by the protesting station. 
The contrary result obtained by the Commission, which caused it to 
hold that it lacked this discretion, must be rejected because, as the 
Supreme Court said, in Brown v. Duschesne, 19 How. (60 U.S.) 183, 
195 (1857): 
"the court [ will not], in expounding a statute, give 

to it a construction which would in any degree dis- 

arm the Government of a power which has been 

confided to it to be used for the general good. . . 


unless plain and express words indicated that 
such was the intention of the legislature." 


CONCLUSION 


The 1956 amendments to Section 309(c) which conferred on the 
Commission the discretion with which this appeal is concerned, were 
enacted in recognition of the necessity of providing the Commission 
with some weapon to fend off the numerous protests that were being 
filed solely because the mere filing of a protest entitled any "party in 
interest'’ to an almost automatic stay of virtually any authorization 
granted by the Commission without a hearing. Because of the hearing 
load at the Commission and the requirements of procedural due process, 
even the "expedited hearings" held on grants which had been stayed 
were lengthy and time-consuming, so that the mere filing of a protest 
insured the protesting party of immunity from competition from the 
protested authorization for a protracted period of time, even if the 
protest were found to be wholly without merit when the hearing was 
finally concluded. 
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The legislative history to the 1956 amendments (S. Rept. 1231, 
84th Cong., 1st Sess.) includes a letter to Senator Pastore, Chairman 
of the Senate Committee on Interstate and Foreign Commerce, from the 
then Chairman of the Commission noting that : 


" . . . from the standpoint of those protestants 
whose principal concern is protecting themselves 
from competition, the stay of the grant's effec- 
tiveness is the primary objective of the protest. " 

(1 Pike & Fischer RR 10:376) | 


completely apart from any hope of eventually establishing that the grant 
should ultimately be withheld or revoked. 


This was recognized by the Senate Committee which included in 
its report, as a reason for the enactment of the very amendment with 
which we are concerned, the fact that: : 


"Tt must be recognized that there will be cases 
where protestants will plead facts to which the 
Commission cannot demur, although on the. 
basis of all the facts available it is clear that 
the likelihood is extremely remote that the | 
protested grant will ultimately have to be set 
aside. In such circumstances, the Commission 
should not be precluded from considering ! 
whether the public interest requires the pro- | 
tested authorization to remain in effect." 

(1 Pike & Fischer RR 10:371 at p. 10:373) 


The Committee did not distinguish between protests based on 
claims of interference and those based on competitive injury -- nor 
did the Commission. Both types of protests were susceptible of, and 


had been involved in, the type of abuse which they wanted to see reme- 
died. | 


The instant protest is just sucha case. Here the protest was 


based on a claim of interference to 64 listeners in 3.2 square miles, 
Because such a miniscule amount of interference was inyolved, four 
commissioners joined in calling the protest "frivolous" and the inter- 
ference complained of "de minimis." If the 1956 amendments did not 
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cover this situation, Congress accomplished only a part of what it set 
out to do. We do not believe there is any reason for the Court to so 
hold. 


The clear language of the statutes involved, the application to 
these statutes of the normal rules of statutory construction and an in- 
vestigation into the legislative history of Section 309 (c) all indicate 
that Congress intended to, and did, give the Commission the discretion 
to continue any protested authorization in effect pending the protest 
hearing, whether the protest was based on claims of interference or 


not. 


For the foregoing reasons we respectfully submit the Court should 
reverse that part of the Commission's Memorandum Opinion and Order 
which is here appealed from and affirm that the Commission does have 


such discretion. 
Respectfully submitted, 


William P. Bernton 
619 Colorado Building 
Washington 5, D. C. 


Attorney for Appellant, 
Tomah-Mauston Broadcasting 
Company, Incorporated 


July 1, 1959 
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TOMAH-MAUSTON BROADCASTING COMPANY, INCORPORATED, 
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Appellee, 
WILLIAM C. FORREST, 
Intervenor. 


APPEAL FROM MEMORANDUM OPINION AND ORDERS 
OF THE FEDERAL COMMUNICATIONS COMMISSION 


STATEMENT OF INTERVENOR 


In his opening brief, as cross-appellant in Case No. 14,891, 
William C. Forrest has already had occasion to note that when Congress 
amended the Communications Act in 1952 it did so with a view to con- 
ferring upon existing licensees a number of additional safeguards (Br. 
p. 10). In other words, simultaneously with affording licensees further 
protection at renewal time (47 U.S.C. Sec. 307(d)), guaranteeing in- 
terested persons a right to intervene in Commission proceedings where 
they had not been named as parties (47 U.S.C. Sec. 309(b)), and confer- 
ring on such persons the right to protest nonhearing grants (47 U.S.C. 
Sec. 309(c) ), Congress likewise strengthened 47 U.S.C. Sec. 316 so as 
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to foreclose a repetition of a situation of the KOB type? = where the 
Commission modified an existing license before rather than after a 
hearing (see App. Br. Case No. 14,891, pp. 8-10, 15). 


Since Section 316 (then Section 312(b) ) was amended at the same 


time that Section 309(c) was added to the statute, these two sections 
must be read in pari materia. As pointed out by intervenor in his 
cross-appeal in Case No. 14,891 (Br. pp. 9, 10, 15), there was no need 
in 1952 to add a "protest" provision in order to protect an existing 
licensee against electronic interference from a new grant. Long before 
1952, as a result of this Court's decision and the Supreme Court's deci- 
sion in the KOA case, it had become well established that an existing 
licensee could demand a hearing as of right under 47 U.S.C. Sec. 405 

in those situations where electronic interference would indirectly modify 
an existing license. On such a showing in a petition requesting recon- 
sideration of a nonhearing grant, it was the Commission's invariable 
practice to set aside that grant and to order a hearing under 47 U.S.C. 
Sec. 309(b), as though no grant had ever been made. | 


Hence, to adopt Tomah-Mauston Broadcasting Company's con- 
struction of 47 U.S.C. Sec. 309(c) would read 47 U.S.C. Sec. 316 out of 
the statute, and abrogate an interpretation theretofore consistently 
placed on 47 U.S.C. Sec. 405. Since the 1952 amendments to the Com- 
munications Act were designed to afford licensees greater rather than 
less protection, any contrary construction of 309(c) would run counter 
to the primary purpose of the 1952 changes. 


For these reasons, and for those spelled out at greater length by 
the Commission in its answering brief in Case No. 14,880, intervenor 
submits that in those situations where electronic interference is caused 
to an existing licensee, Section 309(c) confers no discretion on the Com- 
mission to permit contested grants to remain in effect while a Section 
316 hearing is being held. To hold otherwise would nullity the protective 
ee of 47 U.S.C. Sec. 316, guaranteeing to an existing licensee an 


l See American Broadcasting Co. v. Federal Communications Commission, 
89 U.S. App. D.C. 298, 191 F.2d 492 (1951). 
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q opportunity "to show cause by public hearing . . . why such order of 
modification should not issue." 


2 : 
. It should be further noted that if this Court sustains arguments 
as urged by William C. Forrest in his cross-appeal in Case No. 14,891, 


namely, that the Tomah grant should have been vacated under 47 U.S.C. 
Sec. 405, and a hearing thereon ordered pursuant to 47 U.S.C. Sec. 
309(b), the question which Tomah-Mauston Broadcasting Company 
raises in Case No. 14,880 would be moot -- making it unnecessary at 

A this time to resolve any inconsistencies, apparent or otherwise, 


a between Sections 309(c) and 316 of the Communications Act. 


Respectfully submitted, 





. JAMES A. McKENNA, JR. 
VERNON L. WILKINSON 


McKenna & Wilkinson 
1735 DeSales Street; N. W. 
Washington 6, D. C. 


Counsel for WILLIAM C. FORREST 


August 26, 1959 
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QUESTIONS PRESENTED 


1. Where the defendant is charged with fraud and the 
plaintiff proves a fiduciary relationship between the plain- 
tiff and defendant, does the burden of proof on the issue 
of fraud shift to the defendant and remain with the defend- 
ant to the end of the case, or does proof of a fiduciary 
relationship merely create a presumption of fraud and 
shift to the defendant only the burden of going forward 
with the evidence, and the burden of proof on the issue of 
fraud remain with the plaintiff throughout the case? 


2. Where the issue is alleged fraud on the part of the 
defendant and he introduces testimony of admissions 
against interest made by the person alleged to have been 
defrauded, and the latter person is deceased, are written 
and verbal declarations of such decedent, made at differ- 
ent times, different places and to different persons than 
his admissions against interest but about the same sub- 
ject matter as his admissions against interest, admissible 
in rebuttal for any purpose, or should they be excluded as 
hearsay and self-serving declarations and/or as not con- 
stituting rebuttal? 








Jurisdictional Statement 
Statement of the Case 


The Facts Material to the Consideration of the 
District Court’s Ruling That the Burden of 
Proof on the Issue of Fraud Was on the Defend- 
ant (Appellant) 

The Facts Material to the Consideration of the 
District Court’s Rulings in Relation to the Ad- 
mission of Evidence Offered by the Plaintiff 
(Appellee Helms) in Rebuttal 


Statement of Points 


Summary of Argument 
Argument 
1. The District Court Erred in Ruling That the 


Burden of Proof on the Issue of Fraud Was on 
the Defendant (Appellant) 


(a) It Is Established by the Decisions of This 
Court That Actual Fraud or Frand in Fact 
Can Never Be Presumed But Must Always Be 
Proved by the Party Who Alleges It by Clear 
and Convincing Evidence That Is Unequivocal 


The Fiduciary Relationship, if It Existed, Had 
No Greater Effect Than to Create a Presump- 
tion of Fraud and Shift to the Defendant 
(Appellant) the Burden of Going Forward 
With the Evidence, and the Burden of Proof 
on the Issue of Fraud Remained With the 
ee (Appellee Helms) Throughout the 


2. The District Court Erred in the Admission of 
Evidence Offered by the Plaintiff (Appellee 
Helms) in Rebuttal 


Conclusion 
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IN THE 


United States Court of Appeals 


For tae District or Cotums1a Circourr 
No. 14,881 


Raymonp F. Duckwortu, Appellant, 


Vv. 


4 Raz E. Heras, Administratrix of the Estate of Charles W. 


Easterday, Deceased, et al., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


——— 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


» This is an appeal from a judgment in favor of the 

appellee Rae E. Helms, Administratrix of the estate of. 
” Charles W. Kasterday, deceased (plaintiff below), based 
> on findings of fact at the close of all the evidence in an. 
, action for cancellation of a stock purchase agreement be- 

tween appellant and the decedent Easterday whereby the 
Y survivor would purchase the other’s stock in the event of 
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his death. (JA 4-18, 238-241, and 246) The District Court 
had jurisdiction under Sections 11-301 and 11-306 of the 
District of Columbia Code, 1951 Edition. (JA 4) This 
Court has jurisdiction under Section 1291, Title 28, of the 
United States Code Annotated. 


STATEMENT OF THE CASE 
Parties 

Appellant is the surviving party to a stock purchase 
agreement between him and Charles W. Easterday, de- 
ceased, whereby it was agreed that the survivor would 
purchase the decedent’s stock of the Easterday-Duckworth 
Roofing Company for $10.00 per share; ‘provided, how- 
ever, that such sale and purchase price may, from time to 
time, be re-determined and changed in the following man- 
ner: °® @ @99 


The appellee Rae E. Helms is the administratrix of the 
estate of Charles W. Easterday, deceased. 


The appellee National Bank of Washington is the succes- 
sor to Hamilton National Bank of Washington which was 
the trustee named in the stock purchase agreement between 
the appellant and decedent, Easterday, and it was the 
depository of the respective certificates of stock of the 
appellant and decedent, Easterday. 


The Issue 


The issue is whether the appellant was guilty of fraud 
in the inducement of the stock purchase agreement between 
him and the decedent, Easterday; that is to say, did he 
have at the time the stock purchase agreement was en- 
tered into a secret intent not to participate in good faith 
in any request by Easterday to change the sale and pur- 
chase price of $10.00 per share in the manner prescribed 
in the stock purchase agreement between them? 
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| The Facts Material to the Consideration of the District Court's Ruling 
That the Burden of Proof on the Issue of Fraud Was on the 
Defendant (Appellant). 


At the close of the plaintiff’s case in chief, the follow- 
ing occurred: (JA 59-64) 


“Mr. Hilland: If your Honor please, on behalf of the 
Defendant Duckworth, I move to dismiss the complaint 
on the ground that the evidence does not make out a 
prima facie case. 

The Court: Mr. Hilland—— 

Mr. Hilland:The charge here, your Honor, is fraud 
in the inducement of this contract of May 20, 1948, and 
they have offered no evidence whatever of the facts 
and circumstances leading up to the contract. In other 
words, they have not shown any evidence in support of 
the inducement of the contract; none, whatever. There 
is not a scintilla of evidence tending to show any fraud. 

The Court: Mr. Hilland, in normal circumstances, I 
would be inclined to agree with you but the Court of 
Appeals has, in my opinion, shifted the burden of 
proof in this case to the defendants. They have found 
from the pleadings and the matter that has been offered 
in evidence, that it raises a sufficient case of fraud to 
put the burden on the Defendant, and that is the law of 
the case and I am bound by it. 


* * ay * * * * * * 


Now, I have some sympathy with your position but I 
have to follow the directions of the Court of Appeals 
as I see them and that is my interpretation of what the 
Court of Appeals has said.”’ 


i The ‘*Memorandum”’ of Judge Matthew F. McGuire filed 

| January 24, 1958, in connection with the appellant’s request 

'to make certain amendments in his answer tends to affirm 

' what counsel for the appellant tried in vain to explain to 

‘the trial judge. Judge McGuire’s memorandum is as 
follows: (JA 51) 
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“MEMORANDUM 


‘‘The requested amendments are granted. See 
generally Moore’s Federal Practice, Vol. III, p. 840, 
Rule 15.11. Further, reference is made to the record 
and the statement of Judge Holtzoff in the proceedings 
incident to the hearing on motion for summary judg- 
ment, T. p. 17, and in which he alludes to the Court of 
Appeals opinion (slip opinion No. 13714 dated Sep- 
tember 19, 1957): 


«<¢... if, notwithstanding appellee’s sworn admis- 
sions, the trial court finds that a genuine issue of fact 
exists as to appellee’s good faith, appellee is entitled 
to an opportunity to establish the entire fairness of 
the transaction.’ 


“and then says: 


«<The Court is of the opinion that in the light of the 
supplemental affdavits there is an issue of fact to be 
tried. It may well be that in the ultimate outcome it 
will be found that the defendant’s admissions are 


binding on him and have not been sufficiently ex- 
plained, but that is a matter to be determined at the 
trial. The Court does not feel that this is in shape 
for disposition by summary judgment.’ 


*“¢This Court concurs. 


“*It may well be that the defendant’s admissions may 
be found to be binding on him at the trial but this does 
not negative his right to the requested amendments 
under the Rule. 


& e * * e * we e eo 
“Order accordingly. 
‘</s/ MatrHew F. McGume 
“‘United States District Judge 
‘‘January 24, 1958”’ 


At the close of all the evidence, counsel for the appellant 
renewed the appellant’s motion to dismiss on the ground 
that the plaintiff (appellee Helms) ‘‘has failed to prove 
this charge of fraud against the defendant.’’ In the course 
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of making this motion, counsel for the appellant said: (JA 
219) 


<¢ * © * Now, I know Your Honor has in mind, from 
what you have said out of the courtroom, if you haven’t 
said it in the courtroom, that you think the Court of 
Appeals has ruled that the burden of proof is on the 
defendant in this case. 


The Court: Well, let me make that clear: I think the 
‘Court of Appeals, based on the facts which it took from 
the record before it, not to be controverted, established a 
‘ease for the plaintiff and shifted the burden to the de- 
| fendant to show that he had not breached a fiduciary duty 
to the plaintiff. 
* h 5 * * * a * 2 
Mr. Hilland: Now, first of all, on this question of the 
burden of proof, on the last page when they said, ‘In 
the circumstances shown by the stipulated facts in this 
case’—of course there were no stipulated facts in this 
case. 


Mr. Hilland (Reading) : 


‘Under the circumstances shown by the stipulated 
facts in this case the burden of proof is on the Iiti- 
gant charged with the fiduciary obligation.’ 


And under that there is Footnote 15 which states: 


‘See comment and cases collected in 20 Am. Jur., Evd., 
Section 141, (1939).’ 

Now, first of all I want to point out to Your Honor 
that in the posture of the case before the Court of 
Appeals there was no question of burden of proof 
involved. It was before the Court of Appeals on a 
motion for summary judgment, and anything the Court 
of Appeals said at this juncture in its opinion was 
dictum. 

Now, with respect to that dictum I want to say that 
if the Court used the term ‘burden of proof’ in the 
sense that we normally accept as its meaning, it was 
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clearly wrong according to its own opinion in many, 
many cases. 

The Court: The Court of Appeals may be wrong, but 
I can’t overrule them. 


Mr. Hilland: What I am trying to point out to Your 
Honor is that what they said was that where the evi- 
dence shows a fiduciary relationship exists, that fact 
in the evidence is sufficient to create a presumption of 
fraud, and it shifts the burden not of proof but the 
burden of proceeding with the evidence, and places 
upon the fiduciary the burden of proceeding with the 
evidence and explaining all the facts and circumstances 
that transpired between the fiduciary and the cestui 
que trust. 

The Court: That is what normally we call the burden 
of going forward. 

Mr. Hilland: Yes, the burden of going forward with 
the evidence. 

And if Your Honor will go as they say, ‘See com- 
‘ment and cases collected, in 20 Am. Jur. on Evd., Your 
Honor will find that that is what American Jurispru- 
dence is saying there, by studying those cases. 

* * cc * 2 * es 2? Ss 

Now, I submit that correctly interpreted that is all 
the Court of Appeals intended to say in this dictum 
in this opinion unless we can infer that by a citation 
of twenty American Jurisprudence it overruled all of 
its case law, and I don’t think we can do that for the 
purpose of this case. 


* s a ° w * * es *99 


The trial judge’s error in this aspect of the case reflects 
the misconceptions of counsel for the plaintiff (appellee 
Helms) concerning the effect of the summary judgment 
proceedings in the District Court and in this Court. The 
misconception of counsel for the appellee Helms is re- 
flected in his statement that “it is the proposal of the 
plaintiffs to put in only such evidence as will supplement 
and implement the Court of Appeals’ decision.” (JA 56) 
This misconception is further reflected in the following 
happening in the trial: 
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‘*Mr. Thompson: Now, your Honor, I am prepared 
to offer—though I do not think it is strictly neces- 
sary—a slip copy of the Court of Appeals’ decision 
which I have previously handed to you. 

The Court: Well, that is certainly not necessary. 

Mr. Thompson: The mandate of the Court of Ap- 
peals is in the file, also, and I think the Court can take 
jadicial notice of that without its being offered in 
evidence. 

The Court: That is certain.’’ 


At the close of the evidence for the plaintiff (appellee 
Helms), the defendant (appellant) went forward with the 
evidence. The appellant testified in his own behalf. Six 
additional witnesses, including the lawyer who represented 
appellant in the summary judgment proceedings in the 
District Court and in this Court, testified on behalf of 
the appellant. In addition to testimony concerning the 
merits of his defense, each of the six additional witnesses 
testified that the appellant’s reputation in the community 
for honesty and fair dealing was “excellent,’’ ‘‘above re- 


proach,”’ ‘‘tops,’’ ‘‘couldn’t be improved upon,’’ ‘‘Abso- 
lutely honest and truthful, with a clear realization of in- 
tegrity in all business transactions,’’ and ‘‘very high.’’ 
(JA 64-187) 


On November 7, 1958, before and at the time of the 
trial judge’s decision, counsel for the appellant filed writ- 
ten requests for rulings of law, including the following: 
(JA 52) 


“<4. That the burden of going forward with the evi- 
dence to make a full disclosure of all the facts of 
the transactions between Mr. Easterday and the de- 
fendant Duckworth was on the defendant Duckworth, 
but the burden of proof of the charges of fraud against 
the defendant Duckworth remains with the plaintiff 
throughout the trial. 

‘5. That the plaintiff must prove the charges of 
fraud against the defendant Duckworth by clear, con- 
vineing and unequivocal evidence.’’ 





8 


With respect to the foregoing requests for rulings of 
law, the following occurred: (JA 248-249) 


‘¢Mr. Hilland: Your Honor has not made any rul- 
ing with respect to No. 4. 

The Court: There again I think the matter is pre- 
cluded by the Court of Appeals’ opinion. 

Mr. Hilland: Does Your Honor rule then that the 
burden of proof on the charges of fraud against the 
Sees Duckworth, that the burden of proof was on 

im? 

The Court: No. 

Mr. Hilland: To disprove it? 

The Court: No, I think I have made it clear several 
times throughout this trial. 

My conception of this matter is this: That on proof 
by the plaintiff of the facts which the Court of Ap- 
peals at the time of its opinion took as not being de- 
nied or not in issue, first I hold that those facts upon 
which it based its decision have been proved; that 
that being true, then under the law of the case as 
announced by the Court of Appeals the burden has 
shifted to Duckworth, the burden of proof. Not the 
burden of going forward, because that is not what the 
Court of Appeals said. It said ‘burden of proof’ and 
I am sure the Court knows what it meant to say, and 
said it—shifts to Mr. Duckworth to show the essential 
fairness of his dealings. 

Mr. Hilland: And that there was no burden of proof 
on the plaintiff in this case? 

The Court: I haven’t said that, Mr. Hilland. 

Plaintiff started out with the burden of proving 
fraud, but when the plaintiff had proved, taken with 
the admissions in the answer, the essential facts on 
which the Court of Appeals based its decision, that 
the burden of proof then shifted to the defendant to 
show the essential fairness of the transaction; that 
when they did that—and they did do it—the burden 
so shifted in consonance with what the Court of 
Appeals said. 

Mr. Hilland: And Your Honor rules that it remained 
with the defendant Duckworth? 

The Court: Yes. 

Mr. Hilland: And does Your Honor deny Request 
No. 5? 
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The Court: Well, again I think that the Court of 
Appeals has settled that matter by saying that when 
certain facts which were not controverted at the time 
are proved, that that shows fraud by clear, convincing 
and unequivocal evidence and shifts the burden of 
proof.’’ 


The Facts Material to the Consideration of the District Court’s Rul- 
ings in Relation to the Admission of Evidence Offered by the 
Plaintiff (Appellee Helms) in Rebuttal 

After the close of the defendant Duckworth’s (appel- 

lant’s) defense in chief, John E. LaMotte was called as a 

witness in rebuttal on behalf of the plaintiff (appellee 

Helms). During direct-examination of this witness, the 

following occurred: (JA 193-206): 


ce ¥ * * * * * * * 


Q. Did you ever have a conversation, or more than 
one conversation, with Mr. Easterday, with reference 
to the formation of a corporation for engaging in busi- 
ness with Mr. Duckworth? A. Well, I had a conver- 


sation with him some time during the year after it had 
been formed. I was over visiting Mr. Easterday. 


* * * * * * * * * 


Q. Now, tell us as near as you can what the conver- 
sation consisted of? 

Mr. Hilland: Object, if Your Honor please. Conver- 
sations between this witness and Mr. Easterday are 
in an entirely different category than conversations 
between the witnesses for the defendant, and Mr. East- 
erday. In the case of the witnesses offered by the de- 
fendant, those conversations were admissible as ad- 
missions against interest. Here, conversations be- 
tween this witness and Mr. Easterday, out of the pres- 
ence of the defendant, are hearsay or something in 
the nature of self-serving declarations. Now, I have 
given Your Honor a memorandum of nine cases from 
the District of Columbia, and I can cite more if it is 
necessary. 

The Court: Can you cite any cases after the new 
statute, Survivors’ Testimony statute? All of these 
are before. 

Mr. Hilland: Well, if Your Honor please, that new 
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statute that you are referring to does not relate to 
a witness in the category of this one. * * * 


The point is, Your Honor, their statements made out 
of the presence of the defendant cannot in any manner 
be binding upon him. They are not competent and not 
admissible. 


Mr. Hilland: If Your Honor please, this testimony 
is not in rebuttal to anything that has been offered by 
the defendant in this case. There is no suggestion by 
the testimony of any witness for the defendant that 
this witness was present at the time anything they 
testified to transpired. This witness has not said that 
any of our witnesses or the defendant was present. 
He isn’t rebutting anything that happened. What he 
is doing now, or trying to do now, is to put in evidence 
something that if it were competent and admissible 
should have been in his case in chief. That is an addi- 
tional ground that Your Honor raised. x 

@ e * 


By Mr. Thompson: 


Q. Mr. LaMotte, will you tell us the substance of 
your conversation with Mr. Easterday in his house 
after the formation of the Easterday-Duckworth Roof- 
ing Company with respect to Mr. Hasterday’s par- 
ticipation in it with Mr. Duckworth? 

Mr. Hilland: If Your Honor please, I object to that 
question on each and all of the same grounds that I 
objected to the prior question. 

The Court: All right. I overrule your objection. 

Mr. Thompson: You may answer it. 

The Witness: When I went over to visit him after 
they were in business, I told Mr. Easterday I thought 
it was a good thing to get a young man in there and 
especially because it was a man who was familiar with 
handling big work and large contracts, and I asked him 
what the stock was worth. He told me $10.00 a share. 
I said—I can’t speak the exact words because I don’t 
suppose I am able to use it in court, but anyhow I 
asked him why in the—he had left the price of the 
stock so low. He said that was Raymond’s idea. 
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By Mr. Thompson: 


Q. Raymond who? A. Raymond Duckworth. 

Q. All right. A. That was his idea ‘because you 
know Raymond is a lawyer and he is drawing up the 
affairs and I have confidence in him.’ 


Q. Was there any conversation between you and Mr. 
Easterday with respect to what would happen in the 
event of the death of either Mr. Easterday or Mr. 
Duckworth? 

A. Yes. 


* * * * e * e e e 


The Witness: I said, ‘Charlie, I can’t see anything 
but success for this company, why did you make the 
stock so low?’ I said, ‘It’s bound to go up, it’s bound 
to be worth more money, as I see it from the experi- 
ence of my being in the business all these years.’ And 
he said, ‘Provisions have been made for that. Hither 
one of us can request the revaluation of the stock if our 
business succeeds,’ or words to that effect. 


By Mr. Thompson: 


Q. Was there any conversation between the two of 
you with respect to what would happen in the event 
of the death of either party? A. Why, he told me 
that his partner would have the option to purchase 
this stock and that he would then have to pay the book 
value because he wanted to establish—I can’t think 
of the name—but anyhow it is an account for his 
daughter in case of his death. 

Q. You mentioned his partner. Who did you under- 
stand him to mean by ‘his tner?’? <A. Well, there 
was only one partner that I knew of and that was 
Mr. Duckworth. 

Mr. Hilland: If Your Honor please, I move to strike 
out all this testimony on the grounds that I objected 
to, Your Honor. 

The Court: Objection overruled. 


By Mr. Thompson: 


Q. Did you have any other time a conversation with 
Mr. Easterday respecting his relations with Mr. Duck- 
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worth? A. Well, we discussed every time we met, we 
discussed about the business, and he said the business 
was doing fine and he was very much pleased with the 
way everything was going, and then years after- 
wards—I don’t know how many it was—— 

Mr. Hilland: I object on the ground that this is not 
responsive to the pending question. 


The Court: I will overrule the objection. Go ahead. 


By Mr. Thompson: 


Q. At that time, tell us what your conversation was 
with Mr. Easterday respecting his relations with Mr. 
Duckworth. A. Well, he seemed to be so pleased with 
the way things were going 

Mr. Hilland: I object to this on the same grounds, 
Your Honor, that I have stated to other conversations. 

The Court: It will be overruled. You may have an 
exception to all these questions. 


By Mr. Thompson: 


Q. Now will you proceed? A. He seemed to be so 
tickled with the way everything was going and I said, 
‘Charlie, have you revalued your stock yet?’ He said 
‘No.’ He says, ‘Raymond wants to wait until we 
close several large jobs before we do that.’ 

Q. Was there anything else in that conversation rela- 
tive to Mr. Easterday and Mr. Duckworth? 

Mr. Hilland: If Your Honor please—— 

The Witness: No, I can’t say there was. 

Mr. Hilland: I move to strike that out on the ground 
that it has no tendency to show his state of mind, and 
a is not in rebuttal to anything that has been testified 
about. 

The Court: Objection overruled. 


By Mr. Thompson: 


Q. On the occasion of your last conversation with 
Mr. Easterday that you have just testified to, was 
there any conversation between the two of you with 
respect to whether Mr. Easterday had talked to Mr. 
Duckworth about revaluing the stock? A. I think I 
answered that before. I said to Mr. Easterday, ‘Have 
you done anything about increasing your stock?’ 
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Q. Yes. A. And he said— 

Mr. Hilland: The same objections, Your Honor. 

The Court: The same ruling. 

Mr. Thompson: Go ahead. 

The Witness: He said that he had spoken to Ray- 
mond and that Raymond wanted to wait until after 
several of the large jobs which they had were finished. 
That is all I know. 


By Mr. Thompson: 


Q. At any conversation that you had with Mr. 
Easterday did Mr. Easterday tell you what he re- 
garded as his value in the business? A. Yes. 

Mr. Hilland: I object, Your Honor, on all of the same 
grounds and on the ground that it doesn’t tend to show 
his intention in the matter, Your Honor. 

The Court: Objection overruled. 

Now, Mr. Hilland, you may have exception to this 
entire line of questioning. It is understood that you 
have objected to this entire line of questioning and I 
don’t believe it is necessary for you to object to each 
question. We only delay the progress of this case. 
Go ahead. 

Mr. Thompson: You may answer. 

The Witness: Before I asked him whether they had 
revalued the stock, and he was so pleased with the way 
things were going I said, ‘Charlie, what is your stock 
worth now?’ He said, ‘Well, I don’t know exactly, 
but I would say $40.00 or $50.00 a share,’ and then 
I said, ‘Well, why don’t you have it revalued?’? And 
that is when he said that Mr. Duckworth wanted to 
finish a couple of large contracts which they had in 
progress before doing it. 

Mr. Thompson: No further questions. 

Mr. Hilland: No cross examination.’’ (JA 203-206) 


Bernard Weaver was called as a witness in rebuttal on 
behalf of the plaintiff (appellee Helms) and during the 
direct examination of him, the following occurred: (JA 
206-209) 
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By Mr. Thompson: 


Q. Will you tell us what the conversation was, Mr. 
Weaver? 

Mr. Hilland: I object on all the grounds that I ob- 
jected to Mr. LaMotte’s testimony, if Your Honor 
please. 

The Court: You may have your objection to this line 
of questioning of this witness. 

& s > » a tt ia & & 


And it will be overruled. 

Mr. Thompson: You may proceed, sir. 

The Witness: Mr. Easterday told me of his financial 
status, stating that he had approximately $60,000.00 
interest in the business he was conducting, and his 
cash, insurance and property would amount to another 
$25,000.00, and with $85,000.00 he felt he was leaving 
his daughter Elizabeth pretty well fixed for the future. 


I have no further questions. 
Mr. Hilland: No cross examination.”’ (JA 208-209) 


Anne Panor was also called as a witness in rebuttal on 
behalf of the plaintiff (appellee Helms), and during the 
direct examination of her, the following occurred: (JA 
209-212) 

66@ @ + co & e a e Sd 


“<Q. Now, will you tell us what that conversation 


was? 

Mr. Hilland: Objection, if Your Honor please, on all 
the grounds I have heretofore stated. 

The Court: Objection overruled. 

Mr. Thompson : Proceed. 

The Witness: I don’t remember the entire conver- 
sation because we usually discussed numerous things, 
but on this particular day he was not feeling well, he 
was at home with Elizabeth, and I don’t believe the 
maid was home, and we were on the front porch, and 
I had gone in to get his medicine, and just during the 
course of conversation: 

* a e e ° 2 * e = 
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The Witness: During the course of our normal con- 
versation he mentioned that he wasn’t feeling well, of 
course; we got on the subject of his business. He men- 
tioned briefly that his business was worth $120,000.00, 
that his share was $68,000.00, that it was in a trust for 
Elizabeth, and that the house and anything else that 
was his would go to Rae, Mrs. Helms. He asked me 
not to repeat this to anyone. In fact, he asked me to 
keep it a secret. I didn’t question anything. I just 
listened, and told him I wouldn’t mention anything to 
anyone. 

Mr. Thompson: No further questions. 

Mr. Hilland: No cross examination.”’ 


The appellee Rae Easterday Helms was also called as 
| @ witness in rebuttal on behalf of the plaintiff and during 
' the direct examination of her, the following occurred: (JA 

212-218) 


ce s * * e * 


By Mr. Thompson: 


Q. Now, Mrs. Helms, there came a time when you 
had a conversation with your father with respect to his 
interest in the Easterday-Duckworth Roofing Com- 
pany? <A. Yes. 

Q. When was that? A. I would place it in the winter 
or early spring of 1956. 

Q. That is in the year of his death? A. That’s right. 

Q. How did that conversation arise, or what was 
the occasion for it? A. He had in his possession the 
financial statement of the company, and at that time 
he gave me a copy of it, and this conversation took 
place in my home, and we were just sitting there talk- 
ing and then he made me a list of his assets. 


Q. Now, you stated that at the same time he gave 
you a slip of paper? A. Yes, sir. 

Mr. Hilland: If Your Honor please, I submit this 
is not rebuttal to anything that has been offered by 
the defendant in his case in chief. 

The Court: I think it is. Your objection will be 
overruled. 





16 


By Mr. Thompson: 


Q. Where was that slip of paper made out? A. You 
mean where did he get the paper? 

Q. No. When was the writing done on the paper, if 
you know? A. At that time. 

Q. Did you see him write it? A. Oh, yes. He ex- 
plained it to me as he wrote it. 

Q. And is this paper which you hold in your hand in 
your father’s handwriting? <A. Yes, it is. 
casas is this the paper that you saw him write? 

. Yes. 

Mr. Thompson: I would ask that this be marked as 
Plaintiff’s Exhibit No. 11 for identification. 


Mr. Thompson: I will offer both Plaintiff’s 10 and 
11 at this time. 

Mr. Hilland: I object to Plaintiff’s Exhibit 11, if 
Your Honor please, and I submit if Your Honor would 
take the time to read some of the cases which are in- 
cluded in the memorandum you would find that exactly 
under these circumstances it has been held that a paper 


like this is not admissible in evidence. Exactly the same 
circumstances. 
Mr. Hilland: I don’t object to 10. I object to 11. 
The Court: No. 10 will be admitted without objec- 
tion. No. 11 will be admitted over objection. (There- 
upon Plaintiff’s Exhibits Nos. 10 and 11 were admitted 
in evidence.) 


(Plaintiff’s Exhibit 11 reads as follows: 
“14 of 120,000 = 
60,000 


92 600’’) 


* e * we ol 
By Mr. Thompson: 
Q. Now, Mrs. Helms, I wish you would tell us the 


explanation which was made by your father at the 
time that he wrote those figures. 
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Mr. Hilland: Objection, if Your Honor please, on all 
the grounds I have heretofore stated in connection with 
similar testimony by other witnesses. 

The Court: You have your objection, and it will be 
overruled. 

The Witness: It is one-half of $120,000.00. That 
is $60,000.00, and that, he told me, was his interest in 
the company. Then he has stock, $7,600.00. Bank, 
which was his savings account, $13,000.00. Insurance, 
$2,000.00. And his house equity, which he valued at 
$10,000.00. The total was $92,600.00. (JA 214-216) 

Mr. Thompson: That is the Plaintiff’s case on re- 
buttal, Your Honor. : 

The Court: Now, I take it that means you don’t 
need Mr. Dooley. 

Mr. Thompson: I have decided not to call Mr. 
Dooley.”’ (JA 217-218) 


After the trial judge had rendered his decision, (JA 238- 


241), the following colloquy between the trial judge and 
' counsel for the appellant occurred: (JA 245) 


- 


‘‘Mr. Hilland: May I call Your Honor’s attention to 


the fact that there is not a scintilla of evidence in the 
case that Mr. Hasterday ever requested negotiations 
for the purpose of redetermination of the price, and 
the only testimony on the subject is Mr. Duckworth’s 
testimony that no such thing ever occurred. 

The Court: There was testimony by a witness as to 
a conversation had with Mr. Easterday, which was ad- 
mitted in evidence, to the effect that Mr. Easterday 
said that there had been such a discussion and that Mr. 
Duckworth wanted to put off the matter of determining 
any increased value until two certain large contracts 
were settled. 

Mr. Hilland: But Your Honor did not admit that. 

The Court: Oh, yes. 

Mr. Hilland: As I understood it, for the purpose of 
contradicting Mr. Duckworth, and now you are using 
it for that purpose. 

The Court: Well, I admitted it for the purpose of 
showing his intent. In any event, I am not satisfied 
with that testimony and I will make no finding on it. 
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I am not satisfied with the testimony of Mr. Duckworth 
either on that matter. 

Mr. Hilland: Am I correct in my statement that 
Your Honor has used that testimony to contradict or, 
as testimony in conflict with Mr. Duckworth’s testi- 
mony. 

The Court: No, I will not use it for that purpose, but 
I am not satisfied with Mr. Duckworth’s testimony on 
that subject. In other words, I don’t give it credibility. 

Mr. Hilland: What? 

The Court: I don’t give it credibility. 

Mr. Hilland: You don’t give what credibility? 

‘The Court: The statement that Easterday had never 
had any discussion with him about increasing the 
value of the stock. 

Mr. Hilland: You don’t give Mr. Duckworth’s testi- 
mony credibility? 

The Court: That’s right. 

Mr. Hilland: Then Your Honor’s finding is that 
there is no evidence on that subject? 

The Court: None satisfactory to me on which I can 
make a finding.”’ 


It thus appears (1) that the trial judge’s rulings in rela- 
tion to the admission of evidence offered by the plaintiff 
(appellee Helms) in rebuttal, admitted such testimony for 
the sole purpose of showing the decedent Easterday’s in- 
tent, (2) that until counsel for the appellant called to the 
trial judge’s attention the limited purpose for which such 
testimony was admitted, the trial judge, who had already 
decided the case against the appellant, misused such testi- 
mony for the purpose of contradicting the appellant’s 
testimony, and (3) that it was after this error on the part 
of the trial court was called to his attention, that the Court 
switched the basis of its failure to make this finding to 
credibility. The result of these happenings in the trial 
is a judgment which rests in part on the indecision of the 
trial judge as well as on the hearsay admitted in rebuttal on 
pehalf of the plaintiff (appellee Helms) but which, in addi- 
tion to being hearsay, was not rebuttal to any evidence of- 
fered by the appellant in his defense in chief. 
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STATEMENT OF POINTS 
Appellant relies on the following points: 


1. The District Court erred in ruling that the burden 
of proof on the issue of fraud was on the defendant (appel- 
lant), and that it remained with him. 


2. The District Court erred in the admission of evi- 
dence offered by the plaintiff (appellee Helms) in rebuttal. 


SUMMARY OF ARGUMENT 


1. The District Court erred in ruling that proof of a 
fiduciary relationship shifted the burden of proof on the 
issue of fraud from the plaintiff (appellee Helms) to the 
defendant (appellant), and that the burden of proof re- 
mained with the defendant. The District Court also erred 
in ruling that the decision of this Court in the prior appeal 
involving the summary judgment proceedings required this 
ruling by the District Court. 


In the former appeal, no question of burden of proof was 
before this Court. The question before this Court was 
whether there was any genuine issue of fact made by the 
pleadings and affidavits on file. 


What this Court said on the subject of burden of proof 
in its opinion in the prior appeal was only incidental to its 
remand of the case. The term ‘‘burden of proof’’ as used 
in the prior opinion, merely means that proof of a fiduciary 
relationship creates a presumption of fraud and requires 
the defendant to go forward with the evidence. It does not 
mean that the burden of proof on the issue of fraud shifted 
from the plaintiff to the defendant and remained with the 
defendant to the end of the case. 


It is established by the decisions of this Court that actual 
fraud or fraud in fact can never be presumed, but must 
always be proved by the party who alleges it by clear and 
convincing evidence that is unequivocal. The decisions of 
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this Court establishing this rule are reviewed in the argu- 
ment. 


2. The evidence offered by the plaintiff (appellee Helms) 
in rebuttal consisted entirely of oral declarations of the 
decedent Easterday, except one written declaration. They 
should have been excluded as hearsay and self-serving 
declarations. The decisions of this Court establishing the 
rule under which such declarations should have been ex- 
cluded are reviewed in the argument. 


The declarations of the decedent Hasterday offered by 
the plaintiff in rebuttal were supposed to have been made 
by him at times and places other than the times and places 
concerning which witnesses for the defendant had testified 
in his defense in chief. They did not contradict the testi- 
mony of appellant or any witness on his behalf, and did not 
constitute rebuttal. 


The trial judge admitted the declarations of the decedent 
Easterday for the purpose of showing his intent but used 


one of his declarations for the purpose of contradicting 
testimony of the appellant. While it is true that when the 
trial judge’s attention was called to the fact that the decla- 
ration had been admitted only for the purpose of showing 
decedent Easterday’s intent, he said ‘‘I will not use it for 
that purpose,’’ that statement was made by the trial judge 
after he had rendered his decision. 


ARGUMENT 


1. THE DISTRICT COURT ERRED IN RULING THAT THE BURDEN OF PROOF ON THE 
ISSUE OF FRAUD WAS ON THE DEFENDANT (APPELLANT). 


It is clear from the record extracts quoted in the state- 
ment of this case, pages 3 to 9 of this brief, that the 
trial judge ruled that this Court in its opinion in the sum- 
mary judgment proceedings in this case ‘shifted the 
burden of proof in this case to the defendants. They have 
found from the pleadings and the matter that has been 
offered in evidence, that it raises a sufficient case of fraud 
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to put the burden on the Defendant, and that is the law of 
the case and I am bound by it.’’ (JA 60) 


At the close of all the evidence, the trial court said: 

“‘T think the Court of Appeals, based on the facts 
which it took from the record before it, not to be con- 
troverted, established a case for the plaintiff and 
shifted the burden to the defendant to show that he had 
not breached a fiduciary duty to the plaintiff.”” (JA 
219-220) 


When discussing the appellant’s request for ruling of 
law numbered 4, the trial judge said: 

«ce * * Under the law of the case as announced by 
the Court of Appeals the burden has shifted to Duck- 
worth, the burden of proof. Not the burden of going 
forward, because that is not what the Court of Appeals 
said. It said ‘burden of proof’ and I am sure the Court 
knows what it meant to say, and said it—shifts to Mr. 
Duckworth to show the essential fairness of his deal- 


ings.”’” 


When counsel for the appellant asked: ‘‘ And Your Honor 
rules that it remained with the defendant Duckworth?’ the 
answer by the Court was: ‘‘Yes.’’ (JA 248-249) 

First of all, it should be observed that in the former 
appeal of this case, no question of burden of proof was 
before this Court. The case was before this Court on an 
appeal from a summary judgment in favor of this appel- 
lant. The question before the Court was whether there was 
any genuine issue of fact. 

Secondly, it should be observed that what this Court said 
on the subject of burden of proof was only incidental to its 
remand of the case to afford this appellant opportunity 
to present in the summary judgment proceedings ‘‘addi- 
tional facts bearing on this issue,’’ which he might possess. 

Thirdly, it should be observed that in support of its 
statement that in the circumstances shown by the record 
before it in the summary judgment proceedings, ‘‘the bur- 
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den of proof is on the litigant charged with a fiduciary 
obligation,’’ this Court said in footnote 1d: 


‘‘See comment and cases collected 20 Am. Jur., 
Evidence §141 (1939).”’ 


In the text of this citation, it is stated: 


sc# ® © (W)here a fiduciary relation exists between 
the parties to a transaction, the burden of proof of its 
fairness is upon the fiduciary.** * °”’ 


Among the seven cases cited in support of footnote 11, 
are the cases of Younger v. Hoge, 211 Mo. 444, 111 S.W. 20, 
State ex rel. Stevens v. Carson, 27 Neb. 501, 43 N.W. 361, 
and Crawford v. Crawford, 134 Ga. 114, 67 S.E. 673. None 
of these three cases supports the rule as stated, that the 
burden of proof rests with the fiduciary. 


The case of Re Allred, 170 N.C. 153, 86 S.E. 1047, cited 
in footnote 11, supports the District of Columbia rule of 
Harlem Taxicab Ass’n v. Nemesh, infra. 


Footnote 11 also cites Slack v. Reese, 66 N.J. Eq. 447, 
59 A. 466, 69 L.R.A. 393, and Trefethen v. Lynam, 90 Me. 
376, 38 A. 335, 38 L.R.A. 190, 60 Am. St. Rep. 271. A read- 
ing of these cases will disclose that New Jersey and 
Maine do not hold to the majority view that a presump- 
tion is not evidence, but have adopted the view that a pre- 
sumption is evidence, and that the burden of proof shifts 
from the plaintiff to the defendant. 


In 1958 Cumulative Supplement to Volume 20 Am. Jur., 
§ 141, footnote 11, the text cites McDonald v. Hewlett, 102 
Cal. App. 2d 680, 228 P. 2d 83. In the annotation in 95 
A.L.B. 878-894, entitled ‘‘Presumption as evidence,’’ it is 
shown on page 885 that California does not hold to the 
view of the Supreme Court (Del Vecchio v. Bowers, 296 
U.S. 280, 286, 56 S. Ct. 190, 193, 80 L. Ed. 229) and the view 
of this Court (Harlem Taxicab Ass’n. v. Nemesh, 89 US. 
App. D.C. 123, 191 F. 2d 459) that a presumption is not 
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evidence, but holds to the view that a presumption is evi- 
dence, and that it is evidence which may outweigh the 
positive testimony of witnesses against it. It is further 
shown on page 885 of that annotation that the rule in 
California is governed by a statute. 


(a) It Is Established by the Decisions of This Court That Actual Fraud 
or Fraud in Fact Can Never Be Presumed But Must Always Be 
Proved by the Party Who Alleges It by Clear and Convincing 
Evidence That Is Unequivocal. 

Certainly the citation of 20 Am. Jur. Evidence § 141 
(1939) and footnote 15 in the opinion of this Court in the 
prior appeal involving the summary judgment proceed- 
ings in this case, does not overrule the body of prior de- 
cisions of this Court that actual fraud or fraud in fact 
can never be presumed, but must always be proved by the 
party who alleges it by clear and convincing evidence that 
is unequivocal. 


Security Investment Co. v. Garrett, 3 App. D.C. 69, was 


an action by purchasers of a parcel of real estate against 
one of the children of the seller of the real estate for 
the proceeds of the sale. Plaintiffs alleged that the seller 
represented herself as having only one child, whereas in 
fact she had two, and that therefore their title was defec- 
tive and they were entitled to a return of their purchase 
money. Plaintiffs alleged the defendant, son of the seller, 
knew the representations made by his mother were false 
and fraudulent or could very easily have found out that 
such was the case, but instead permitted the fraudulent 
representations to be made. Defendant denied the fraud 
alleged. 
The Court of Appeals affirmed action of the lower court 
dismissing the bill, stating, at page 76: 
“‘Tt may be conceded, if it were clearly and satis- 
factorily shown that David Garrett had been instru- 


mental in causing the contract of purchase to be made 
by the plaintiffs, by means of false and fraudulent 
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representations, upon which the plaintiffs relied and 
acted, and that he received the purchase money, or part 
of it, and invested it in the purchase of property in his 
own name, that, in such case, the money so received and 
invested could be followed and sequestered to reim- 
burse the plaintiffs for the money paid for a worthless 
title imposed upon them by such means. But that 
could be done only in ease of actual fraud clearly 
established. Actual fraud or fraud in fact can never 
be presumed, but must always be proved by the party 
who alleges it; and if the motive and design of an act 
may be traced to an honest and legitimate source 
equally as to a corrupt one, the former ought to be 
preferred.* * * The misrepresentation may be either 
positive or negative; it may consist as much in the sup- 
pression of what is true as in the assertion of what is 
false; but it must clearly appear that the misrepre- 
sentation was fraudulently made, and that the 
deceived entered into the contract on the faith of the 
representation. In other words, that the representation 
gave occasion to the contract, and that, in the absence 
of such representation, the contract would not have 
been made.”’ (Italics supplied) 


In Public Motor Service v. Standard Oil Co. of New 
Jersey, 69 App. D.C. 89, 99 F. 2d 124, the oil company 
sued endorsers of a note given for indebtedness to the oil 
company arising out of the purchase of gasoline by the en- 
dorsers. Subsequent to execution and endorsement of the 
note, the endorsers learned that the trucks which had deliv- 
ered gasoline to them had been inaccurately marked, and 
that the trucks actually contained less gasoline than they 
had been represented to be carrying. The trial court ruled 
there was insufficient evidence of fraud to take the case 
to the jury. This Court affirmed, stating at page 91: 


«¢* © * Tt is settled also that fraud must be shown by 
clear and convincing evidence—* * * and by evidence 
which is not equivocal, that is, equally consistent with 
either honesty or deceit—* * *;* ° °.”’ 


Lockwood v. Christakos, 86 App. D.C. 323, 181 F. 2d 805, 
was an action for rescision of a contract to purchase a 
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luncheon business. The defendant represented the sales 
of the business as being $250.00 daily. The advertisements 
were placed in the paper in December, 1947, January and 
March, 1948. The evidence showed that the volume of the 
business never exceeded $140.00 before January, 1948; 
that from January to March when the business changed 
hands, the volume came to between $240.00 and $250.00 
a day, and thereafter amounted to approximately $132.00 
per day. The lower court denied the relief sought, but this 
Court reversed and remanded, stating at pages 325, 326: 


«c# * * The elements which constitute such fraud in 
this jurisdiction were set out by Judge Stephens in 
Public Motor Service v. Standard Oil Co. of New 
Jersey, 1938, 69 App. D.C. 89, 91, 99 F.2d 124, 126, 
where he said: ‘The rule is settled that in an action at 
law where the issue is fraud the party relying upon 
fraud must show that the misrepresentations asserted 
were made either with knowledge of their untruth or in 
reckless disregard of the truth.’ 


‘‘He further stated: ‘It is settled also that fraud 
must be shown by clear and convincing evidence.’ 


“‘The court below was correct therefore in requiring 
proof of fraud; and of course it was correct in requir- 
ing that it be proved by clear and convincing evidence. 
It is our opinion, however, that the learned judge erred 
in giving proper effect to these advertisements. We 
think that they connote the existence of a continuing 
operation as per the representations. In other words 
when the plaintiff read those ads in the newspaper, it 
was reasonable for her to expect that here was a busi- 
ness that had been doing a daily volume of $240 and 
netting $2,000 monthly over a period of time in the past, 
that it was doing it in the present, and that it would, 
within reasonable limits, continue to do so in the 
future.* * *”’ 


In Zoslow, et al. v. National Savings & Trust Co., et al., 
91 App. D.C. 391, 201 F. 2d 208, this Court stated at page 
393: 


sc * * In an action at law ‘the party relying upon 
fraud must show that the misrepresentations asserted 
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were made either with knowledge of their untruth or in 
reckless disregard of the truth.* * * It is settled also 
that fraud must be shown by clear and convincing 
evidence * * * which is not equivocal, that is, equally 
consistent with either honesty or deceit’. Public Motor 
Service v. Standard Oil Co. of New Jersey, 69 App. 
D.C. 89, 91, 99 F.2d 124, 126.* * *”’ 


In Wynne v. Boone, 88 App. D.C. 363, 191 F. 2d 220, this 
Court said at page 365: 


‘‘This court has said that ‘fraud must be shown by 
clear and convincing evidence—* ® * evidence which is 
not equivocal, that is, equally consistent with either 
honesty or deceit * * epee 


(b) The Fiduciary Relationship, If It Existed, Had No Greater Effect 
Than to Create a Presumption of Fraud and Shift to the 
Defendant (Appellant) the Burden of Going Forward With the 
Evidence, and the Burden of Proof on the Issue of Fraud 
—— With the Plaintiff (Appellee Helms) Throughout the 

If the evidence proved the existence of a fiduciary re- 

lationship between the appellant and decedent Easterday, 
this relationship had no greater effect than to create a 
presumption of fraud and shift to the defendant (appel- 
lant) the burden of going forward with the evidence. As 
we have shown on page 7 of this brief, this appellant 
went forward with the evidence. He and six other witnesses, 
including his counsel in the summary judgment proceedings 
in this case, testified on his behalf. Their testimony covered 
all the facts and circumstances surrounding the preparation 
and execution of the two agreements between the appellant 
and decedent Easterday, their subsequent relations and all 
the facts and circumstances surrounding the preparation 
and language used in the appellant’s original answer and 
the affidavit in the summary judgment proceedings which 
reached this Court in the prior appeal of this case. 


If the testimony of the appellant and his witnesses had 
not been entitled to any credence and to be weighed with all 
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the other evidence in the case, the plaintiff (appellee 
Helms) would have been entitled to termination of the case 
upon @ motion for judgment at the close of the defendant’s 
(appellant’s) defense in chief. Such a motion was not 
made. The plaintiff (appellee Helms) offered evidence 
in rebuttal. In this posture of the case, any presumption of 
fraud arising from evidence of a fiduciary relationship fell 
out of the case. 


In Harlem Tazicab Ass’n. v. Nemesh, 89 U.S. App. D.C. 
123, 191 F. 2d 459, this Court stated, at page 124: 


“s* * * When substantial evidence contrary to a pre- 
sumption is introduced, the underlying facts that 
originally raised the presumption may or not retain 
some degree of probative force as evidence but they no 
longer have any artificial or technical force; in other 
words, ‘the presumption falls out of the ease. It never 
had and cannot acquire the attribute of evidence in the 
claimant’s favor. Its only office is to control the result 
where there is an entire lack of competent evidence.’ 


Del Vecchio v. Bowers, 296 U.S. 280, 286, 56 S.Ct. 190, 
193, 80 L.Ed. 229.’” 


In Del Vecchio v. Bowers, 296 U.S. 280, 80 L. Ed. 229, 
respondent was awarded compensation under the Long- 
shoremen’s and Harbor Workers’ Compensation Act, for 
the death of her husband who died from a self-inflicted 
bullet wound. The Deputy Commissioner found the death 
to be a suicide, not covered by the Act, and the Supreme 
Court for the District of Columbia affirmed. The Court of 
Appeals reversed, declaring, according to the Supreme 
Court, 


«<* * * the finding of suicide not to be in accordance 
with law because, though the act withholds compensa- 
tion where an employee willfully kills himself, 420 ( d) 
creates a presumption, in the absence of substantial 
evidence to the contrary, that the injury was not will- 
fully inflicted. The court found the evidence as con- 
sistent with accident as with suicide and said that in 
such circumstances the presumption required a finding 
in favor of the claimant; * * *.”’ 
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The Supreme Court stated: 


‘<The question is whether, as the court below thought, 
the presumption has the quality of affirmative evidence. 
The answer must be that it has not.”’ 


c@ * © “<The act under consideration, * * * does not 
leave the matter to be determined by the general prin- 
ciples of law, but announces its own rule, to the effect 
that the claimant, in the absence of substantial evidence 
to the contrary, shall have the benefit of the presump- 
tion of accidental death. The employer must rebut this 
prima facies. The statement in the act that the evidence 
to overcome the effect of the presumption must be sub- 
stantial adds nothing to the well understood principle 
that a finding must be supported by evidence. Once the 
employer has carried his burden by offering testimony 
sufficient to justify a finding of suicide, the presumption 
falls out of the case. It never had and cannot acquire 
the attribute of evidence in the claimant’s favor.” Its 
only office is to control the result where there is an 
entire lack of competent evidence. If the employer 
alone adduces evidence which tends to support the 
theory of suicide, the case must be decided upon that 
evidence. Where the claimant offers substantial evi- 
dence in opposition, as was the case here, the issue must 
be resolved upon the whole body of proof pro and 
con;** * 9 


‘611 Thayer, A. Preliminary Treatise on Evidence at 
the Common Law, pp. 337, 339; 5 Wigmore, Ev. 2d ed. 
vol. 5, § 2487 (d).”’ 


IX Wigmore on Evidence, Third Edition, 1940, Section 
24877 


‘¢(q@) Keeping in mind, then, that a presumption 
signifies a ruling of law, and that to this extent the 
matter is in the judge’s hands and not the jury’s, what 
is the effect upon the legal situation of the opponent 
if he does respond to this duty and comes forward with 
other evidence against the fact presumed? When he 
has thus fulfilled his duty under the ruling of law, he 
puts himself out of the hands of the judge and his rul- 
ing, and finds himself back again in the hands of the 
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jary. He is precisely where the proponent was in the 
first place when he fulfilled the duty, then his, of pro- 
ducing evidence and succeeded in getting from the 
judge to the jury. The case is now open again as to 
that specific issue, i.e. free from any liability to a ruling 
of law against either side, and is before the jury, where 
the original proponent (as ever, when the issue is open 
to the jury) has the other burden of proof in the sense 
of the risk of non-persuasion of the jury. The im- 
portant thing is that there is now no longer im force 
any ruling of law by the judge requiring the jury to 
find according to the presumption. ‘All is then turned 
into an ordinary question of evidence, and the two or 
three general facts presupposed in the rule of pre- 
sumption take their place with the rest, and operate, 
with their own natural force, as a part of the total 
mass of probative matter ... The main point to observe 
is that the rule of presumption has vanished ;’ because 
its function was as a legal rule to settle the matter 
only provisionally, and to cast upon the opponent the 
duty of producing evidence, and this duty and this 
legal rule he has satisfied. 


§ 1924, Stacy, J., in Speas v. Merchants’ Bank & 
Trust Co., 188 N.C. 524, 125 S.E. 398: ‘The burden of 
the issue and the duty of going forward with evidence 
are two very different things. The former remains on 
the party affirming a fact in support of his case, and 
does not change at any time throughout the trial. The 
latter may shift from side to side as the case pro- 
gresses, according to the nature and strength of the 
proofs offered in support or denial of the main fact 
to be established. Bridge Corp v. Butler, 2 Gray 
(Mass.) 130. The burden of proof continues to rest 
upon the party who, either as plaintiff or as defendant, 
affirmatively alleges facts necessary to enable him to 
prevail in the cause. It is required of him who thus 
asserts such facts to establish them before he can 
become entitled to a verdict in his favor; and, as to 
these matters, he constantly has the burden of the 
issue, whatever may be the intervening effect of dif- 
ferent kinds of evidence or evidence possessing under 
the law varying degrees of probative force. * * *, 
«co * * But according to the best-considered authorities, 
‘a ‘‘prima facie’’ case so made out need not be over- 
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come by a preponderance of the evidence, or by evi- 
dence of greater weight; but the evidence needs only 
to be balanced, put in equipoise, by some evidence 
worthy of credence; and if this be done, the burden of 
the evidence has been met and the duty of producing 
further evidence shifts back to the party having the 
burden of proof, who, if he would win, must not only 
begin by making out his case, but he must also end by 
keeping it good ... The burden of the evidence, or the 
duty of going forward with evidence, strictly speaking, 
means no more than meeting of a ‘‘prima facie’’ case 
or rebutting a presumption, by evidence of equal weight 
rather than by a preponderance of the evidence. It is 
sufficient if such evidence balances the scales and put 
the case in equipoise.’ ”’ 


See also New York Life Insurance Co. v. Gamer, 303 U.S. 
161, 170, 58 S. Ct. 500, 82 L. Ed 726, 114 A.L.R. 1218, Stone 
v. Stone, 78 U.S. App. D.C. 5, 7, 136 F. 2d 761, Molinaro v. 
Scott Brothers, Inc., 97 U.S. App. D.C. 119, 229 F. 2d 773, 
and Annotation, 95 A.L.R. 878. 


This same rule has been adopted and followed by this 
Court in the cases which have arisen under the Automobile 
Owners’ Financial Responsibility Act in the District of 
Columbia. 


In Rosenberg v. Murray, 73 App. D.C. 67, 116 F. 2d 552, 
the only substantial question on appeal was whether the 
driver of the car which struck plaintiff was appellant’s 
(defendant’s) agent. At page 67, the Court stated: 


“c* * © At the time of the trial, Dyson (the driver) 
was in jail and was not produced as a witness, and 
appellees rely wholly upon the statute, which provides 
that the proof of ownership of the offending motor 
vehicle ‘shall be prima facie evidence that such person 
(the driver) operated said motor vehicle with the 
consent of the owner.’ 


1This is the section of Wigmore referred to by the Supreme Court in 
Del Vecchio v. Bowers, supra. But it is the third edition. However, since the 
first edition and the third edition are identical, this must have been the 
section as it was in the second edition. 
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‘‘The effect of this provision is simply to shift the 
burden of proof and to impose on the defendant owner 
the affirmative duty of proving that the car was not at 
the time of the accident operated with his express or 
implied consent. Casey v. United States, 276 U.S. 413, 
418, 48 S. Ct. 373, 72 L.Ed. 632. This presumption 
continues until there is credible evidence to the con- 
trary, and ceases when there is uncontradicted proof 
that the automobile was not at the time being used 
with the owner’s permission. In the case under con- 
sideration appellant testified positively and unequivo- 
cally that Dyson (the driver) had taken the car without 
his knowledge, authority, or consent, and his uncontra- 
dicted statement to this effect, of course, overcame the 
statutory presumption, just as similar testimony over- 
comes, as we have often held, the common-law pre- 
sumption that an agent is on his master’s business 
when he drives his master’s car. Curry v. Stevenson, 
58 App.D.C. 162, 26 Fd 2d 534; Peabody v. Marlboro 
Implement Co., 63 App.D.C. 288, 72 F. 2d 81; Simon v. 
City Cab Co., 64 App.D.C. 364, 78 F. 2d 506. In each 
of these cases the positive testimony which overcame 
the presumption was that of the owner.”’ 


See also Curry v. Stevenson, 58 App. D.C. 162, 26 F. 2d 
534, Peabody v. Marlboro Implement Co., 63 App. D.C. 288, 
72 F. 2d 81, certiorari denied 293 U.S. 601, 55 S. Ct. 117, 
79 L. Ed. 693, Walsh v. Rosenberg, 65 App. D.C. 157, 81 F. 
2d 559, certiorari denied 293 U.S. 663, 56 S. Ct. 747, 80 
L. Ed. 1388, Forrester v. Jerman, 67 App. D.C. 167, 90 F. 
2d 412, Hiscox v. Jackson, 75 U.S. App. D.C. 298, 127 F. 
2d 160, Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F. 
2d 344, Senator Cab Co., Inc. v. Rothberg, D. C. Mun. 
App. 42 A. 2d 245, Rice v. Simmons, D.C. Mun. App. 53 A. 
2d 587, Conrad v. Porter, D. C. Mun. App. 79 A. 2d 777, 
opinion adopted and affirmed in 90 U.S. App. D.C. 423, 196 
F. 2d 240. 


The decisions of this Court in Mayflower Hotel Stock- 
holders’ Protective Committee v. Mayflower Hotel Corpo- 
ration are not contrary to, but are in line with, the con- 
tention made on behalf of the appellant in this appeal. 
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That case reached this Court twice. The first appeal is 
reported in 84 U.S. App. D.C. 275, 173 F. 2d 416. The 
second appeal is reported in 89 U.S. App. D.C. 171, 193 
F. 2d 666. The opinion in the second appeal of that case 
was cited in the opinion in the prior appeal of the case at 
bar. See 101 U.S. App. D.C. 390, 396, 249 F. 2d 482. 
The Mayflower Hotel case involved the fiduciary obliga- 
tion of the majority stockholders of a corporation to the 
minority stockholders and the corporation itself. It also 
involved the fiduciary obligation of members of inter- 
locking directorates in transactions between the corpora- 
tions involved; that is to say, the fiduciary obligation of 
a director to each of the corporations which he represented 
in the transaction and his fiduciary obligation to the stock- 
holders of each of the corporations. In the first appeal, 84 
US. App. D.C. 275, the law covering these fiduciary obli- 
gations is covered on pages 277 to 282. In the second ap- 
peal, 89 U.S. App. D.C. 171, the same subject is covered 
on pages 174-175, 176-177, and 179. It was pointed out in 
both decisions that persons who were officers, directors and 
majority stockholders of the corporations involved, repre- 
sented both sides in the transaction between the corpora- 
tions. It was also pointed out that the Hilton Hotels Cor- 
poration after acquiring the majority stock of the May- 
flower Hotel Corporation, entered into a management con- 
tract with the Mayflower Hotel Corporation, and in that 
transaction ‘‘sat on both sides of the table for all practi- 
cal purposes.’’ Even in the extreme circumstances of that 
case, this Court recognized that the presumption of fraud 
did not change the burden of proof but merely created a 
rebuttable presumption of fraud which required those 
charged with the fiduciary obligation ‘‘to go forward with 
proof.’’ In the first appeal, page 286, this Court said: 


«co @ © We are of the opinion that the management 
contract, considering all the circumstances, particu- 
larly the majority ownership of Hilton, raises a pre- 
sumption of fraud, rebuttable to be sure, but which 
requires the appellees to go forward with proof. * * *”? 


< 
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Other decisions cited in the opinion show that the pre- 
sumption of fraud is a rebuttable presumption, and that 
proof of the fiduciary obligation merely requires the fidu- 
ciary to go forward with the evidence. 


In conclusion, it is respectfully submitted that in weigh- 
ing the evidence, the trial judge erred in placing the bur- 
den of proof on the issue of fraud on the defendant (appel- 
lant) instead of on the plaintiff (appellee Helms) who 
alleged the fraud, and upon whom the burden of prov- 
ing it rested at the outset of, and throughout, the trial. 


2. THE DISTRICT en —— IN THE ADMISSION OF EVIDENCE OFFERED BY THE 
INTIFF (APPELLEE HELMS) IN REBUTTAL, 


We have oe in the statement of this case on pages 
9 to 18 of this brief that the trial judge admitted the 
testimony of four witnesses, including the appellee Helms, 
consisting solely of oral declarations of the decedent East- 
erday, excepting one written declaration (Plaintiff’s Ex- 
hibit No. 11, page 16 of this brief). The alleged oral 
declarations were in 1948, or the first part of the next year, 
(JA 193) after the appellant and decedent Easterday were 
in business, (JA 201-202) the spring of the year that he 
died, which was September 11, 1956, (JA 4 and 203) Sep- 
tember 6, 1956, (JA 207) about ten days before his death, 
(JA 211) and the winter or early spring of 1956. (JA 214) 


All of the witnesses for the plaintiff testified about 
declarations of the decedent Easterday which were sup- 
posed to have been made by him at times and places other 
than the times and places concerning which witnesses for 
the defendant (appellant) had testified. None of them 
testified to anything which contradicted the testimony of 
the appellant or any witness on his behalf. 


In Nieman v. Mitchell, 2 App. D. C. 195, the plaintiff 
brought suit in equity to recover of an executor funds real- 
ized by sale of lands left by the decedent with the direc- 
tions that they be sold by the executor. Plaintiff’s evidence 
was that he transferred the land to decedent when they 
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were unable to pay the notes held by the decedent which 
were scured by the lands in question. Plaintiff offered in 
evidence an agreement whereby the decedent was to sell 
the land within eight (8) years, and out of the proceeds 
thereof to pay himself the sum due upon the notes and to 
deliver to plaintiff the balance. The agreement was signed 
by decedent with his mark and witnessed by plaintiff. 


One of the defendants testified over plaintiff’s objection 
that the decedent told him and his mother that he had met 
Nieman: 


<<# ® * and had been invited by him to an oyster feast 
at his house; that Nieman (plaintiff) and his sister 
were there, and Nieman produced a paper for him to 
sign and for his sister to witness; witness asked him 
if he signed the paper, to which Mitchell (decedent) 
replied, ‘No’; and then added, ‘Mr. Nieman is up to 
some rascality.’ * * *’’ 


Appellant’s contention on appeal was that: 


“‘TIf Mitchell had been living, and this action had 
been brought against him personally, manifestly it 
would be incompetent for any person to testify as to 
statements made by him, and the fact of his death does 
not change the rule.’’ 


The Court of Appeals adopted the appellant’s position 
as to this evidence, stating, at page 199 of its opinion: 


sc# * * Nieman (plaintiff) was not present when 
these declarations were made, and they were never 
communicated to him. They were self-serving declara- 
tions of Mitchell, (decedent) and not admissible under 
any rule of evidence, on his behalf or in the interest 
of his estate.’’ (Italics supplied) 


In Richardson v. Van Auken, 5 App. D. C. 209, the action 
was one by a cestui que trust against the estate of a de- 
ceased trustee as to certain property and for an account- 
ing of the income of the property. The cestut que trust 
was the sister of the deceased trustee. The finding was 
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for the cestui que trust, and on appeal the administrators 
of the deceased trustee raised the question of admissibility 
of a copy of a paper in the form of a letter, found among 
the papers of the deceased trustee. As to the letter, this 
Court said at page 216: 


«c# * * it appears to have been addressed to his 
sister-in-law, the widow of his deceased brother, J. Q. 
Adams. It was to explain to the widow of his de- 
ceased brother the relation that had existed between 
himself and his brother, and to justify himself, and 
to correct certain misunderstandings or misrepresen- 
tations to which he refers. The paper has nothing to 
do with the present litigation, and is entirely res inter 
alios acta, and therefore irrelevant. As well might 
the defendants attempt to introduce the mere verbal 
declarations of George W. Adams, in discharge of him- 
self, made to any third party not connected with the 
litigation, as the attempt to introduce this written pa- 
per im self-exoneration. The auditor and the court 
below held the paper to be inadmissible as against 
the complainant, and in their conclusion we entirely 
concur, * * *?? 


In Clark v. Harmer, 9 App. D. C. 1, the action was on 
an option on lands owned by the defendant. The defendant 
alleged that the plaintiff procured the option from him 
by fraud; namely, representations to the defendant that 
gold plaintiff exhibited to the defendant had been dug up 
on defendant’s property. In an attempt to prove that 
there was in fact gold on the defendant’s property, plain- 
tiff’s counsel propounded a question to plaintiff, excluded 
by the lower court: 


sc# * * whether there was gold upon the eee, 


or rather what he (Plaintiff) had said to Lippman 
about there being gold on the Lynch farm. The state- 
ment, which it was sought to elicit, was not made in 
the presence of Harmer, or at a time or under circum- 
stances in which it could be held to bind the rights of 
Harmer in any way, and it seems that it would have 
been objectionable for that reason as examination in 
chief, no less than as rebuttal. It is argued, however, 
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that it was proper in rebuttal of the testimony of 
Lynch, who had stated that there was no gold upon the 
farm that would pay. 


“Tt is difficult to see how the proposed testimony, 
even if it were otherwise unobjectionable, could be 
regarded as in rebuttal of the statement of Lynch. 
That statement implied that there was gold upon the 
premises, but not in quantity that would pay for de- 
velopment. It was not sought to controvert this latter 
fact; and testimony cannot with any propriety be said 
to be in rebuttal when it is to the same effect as the 
testimony which it is supposed or proposed to re- 
but. * ¢ 9? 


In Rudd v. Buxton, 41 App. D. C. 353, the action was 
by plaintiff and his wife for the return of moneys advanced 
to the defendant for purchase of stock. Plaintiffs alleged 
that at the time of the delivery of moneys to the defendant, 
the defendant executed receipts for the moneys and per- 
sonally guaranteed repayment with interest; that defend- 
ant subsequently reacquired possession of the receipts and 
destroyed them. At the trial the lower court excluded evi- 
dence offered by the defendant of what purported to be a 
copy of the receipt testified to by plaintiffs, but which did 
not include any guarantee of repayment by the defendant. 
A verdict for plaintiffs was appealed by the defendant, and 
as to exclusion of the copy of the receipt, this Court said, 
at page 358: 


‘<9. The remaining assignments of error have been 
argued together, as they all relate to the exclusion 
of the paper offered by defendant as a copy of the 
missing or destroyed receipt. 

‘¢There was no error in refusing to let the paper be 
produced as evidence. 


‘Tt is unnecessary to review the cases cited on be- 
half of the appellant; they are not applicable to the 
question as here presented. The receipt was not exe- 
cuted in duplicate, nor was a counterpart or copy made 
with the knowledge or consent of the plaintiff. In 
fact, both he and his wife, after having been shown 
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the paper when testifying, denied that it was a true 
copy. It was nothing more than a self-serving memo- 
randum made by the defendant, whether prepared at 
or about the date of the original, or not.’’ (Underscor- 


ing supplied) 


In Du Perow v. Groomes, 42 App. D. C. 287, plaintiff, a 
real estate broker, sued the defendant for commission due 
plaintiff for sale of the defendant’s property. Plaintiff 
claimed the defendant authorized him to find a purchaser 
for his property, and defendant’s testimony tended to 
show that he had never authorized plaintiff to sell the 


property. 


Plaintiff offered, and the trial court received in evidence, 
@ memorandum made by plaintiff in defendant’s office on a 
letterhead of the defendant procured from the defendant 
or his bookkeeper. The memorandum included the loca- 
tion of the property, the price and the square footage. 
The Court of Appeals reversed and ordered a new trial 


because of the admission of the memorandum, stating, at 
page 290: 


‘1. It was error to permit this memorandum to be 
offered in evidence. It was not used, nor was it neces- 
sary to be used, by plaintiff to refresh his memory. 
Gurley v. MacLennan, 17 App. D. C. 170, 179; Sechrist 
v. Atkinson, 31 App. D. C. 1, 5; Rudd v. Buzton, 41 
App. D. C. 353.” 


In Bailey v. Smith, 57 App. D. C. 369, 23 F. 2d 977, the 
action was by the collector of Rose’s Estate against Smith 
for notes executed by Smith payable to Rose as part of 
the consideration of a reporting business Smith purchased 
from Rose during Rose’s lifetime. Rose had made cer- 
tain representations as to the value of the accounts receiv- 
able which proved to be false. After learning of the false 
representations, Smith wrote to Rose, and his letter was 
received in evidence solely for the purpose of proving 
notice to Rose that Smith repudiated the contract. Appel- 
lant then offered a letter from Rose to Smith denying mis- 
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representations. The trial court excluded the letter, and 
the Court of Appeals affirmed the exclusion, stating, at 
page 371: 


‘The Rose letter was properly excluded, because of 
its self-serving character. The statements of fact 
therein could not be proved through the introduction 
of this letter, which had no tendency to disprove the 
notice of repudiation. In other words, its sole purpose 
was to prove the facts it recited.”’ 


In United States v. Balance, 61 App. D. C. 226, 59 F. 2d 
1040, plaintiff appealed from an adverse decision in a war 
risk insurance case. On appeal, the appellate court con- 
sidered the admissibility of personal statements of the 
plaintiff of his physical condition made from time to time 
to various physicians in connection with medical examina- 
tions of him, as contained in the physicians’ records. After 
reciting the statements contained in the records, this Court 
said, at page 227: 


«c@ * * Objection was properly made before trial to 
the admissibility of these statements, and it would have 
been a simple matter to have deleted from the report 
all these self-serving declarations, and the failure to 
do so and the admission of the entire report in evi- 
dence was, we think, error of such prejudicial character 
as makes it our duty to reverse the judgment and send 
the case back for a new trial. 


««* * * There was, therefore, no error in admitting 
the official reports of the physicians based on their ex- 
aminations of plaintiff, but this is very far from saying 
that self-serving declarations found in reports of the 
pees physicians are likewise admissible in evi- 

ence. 


In Demeter v. United States, 62 App. D. C. 208, 66 F. 2d 
188, also a wark risk insurance case, plaintiff appealed 
from an adverse decision of the trial court. In passing 
upon the various assignments of error, this Court said 
at page 209: 
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‘¢(2) Assignment 2 is to the refusal of the court to 
admit in evidence a statement of his (plaintiff’s) case 
sworn to by plaintiff in 1918, before a summary court 
officer. This was plainly self-serving, besides which 
plaintiff testified in person to the same effect in court 
at the trial, and the earlier statement was properly 
rejected.’’ 


In Palmer v. Hoffman, 318 U. S. 109, 87 L. Ed. 645, the 
Supreme Court affirmed action of the trial court in ex- 
cluding a written statement of the engineer who operated 
appellant’s train, and was involved in the accident, where 
the engineer died before trial. Appellee there contended: 


‘‘This statement of the ne is clearly hearsay 
and a self-serving declaration * 


The Supreme Court held the statement was not a state- 
ment made ‘‘in the regular course’’ of business, and not 
otherwise admissible, under the Federal Shopbook Rule. 
28 U. S. C. A. Section 695. 


In Weimamn, et al. v. Sheppard, 37 A. 2d 847 (Municipal 
Court for the District of Columbia, 1944). Plaintiff was 
awarded judgment for a brokerage commission for the sale 
of real estate. On appeal, the defendants charged error 
in admission of a listing card. At page 847, the Court 
stated: 


sce * © The card was dated February 23, 1942, con- 
tained a description of the property, authorized sale 
at $23,500 and was signed by defendant Fritz H. Wei- 
mann. Plaintiff testified that in May 1943, Fritz 
Weimann verbally authorized him to sell for $19,000 
and that thereafter, out of the presence of defendants, 
he made a notation on the card as follows: ‘Price 
May/43 $19000. to pay full Comm.’ Plaintiff offered 
the card in evidence without the notation just men- 
tioned. It was received over defendants’ objection, 
the trial judge stating that the notation was not to be 
considered as evidence and that the listing card ‘was 
not offered as having contained the said notation.’ 
This was not error. Being a memorandum of which 
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the adverse party had no knowledge, that part of the 
card was inadmissible to corroborate the testimony of 
plaintiff. It could of course have been used by plain- 
tiff to refresh his recollection, but it was not used for 
that or any other evidentiary purpose. * * *”’ 


The trial judge said: 


sc* * * T would interpret the general purpose of 
14-302, District Code of 1951, as being inconsistent 
with excluding this testimony. You may have your 
exception, and I will overrule it, and permit the ques- 
tioning.”? (JA 199) 


A mere reading of the statute will disclose its inappli- 
eability. The statute reads as follows: 


*£§ 14-302 (9:9. Testimony of surviving party. 

‘“‘In any civil action against a person who, from 
any cause, is legally incapable of testifying, or against 
the committee, trustee, executor, administrator, heir, 
legatee, devisee, assignee, or other representative of 
a deceased person or of the person so incapable of 
testifying, no judgment or decree shall be rendered 
in favor of the plaintiff founded on the uncorroborated 
testimony of the plaintiff or of the agent, servant, or 
employee of the plaintiff as to any transaction with or 
action, declaration or admission of the deceased or 
incapable person; and in any such action, if the plain- 
tiff or any agent, servant, or employee of the plaintiff 
testifies as to any transaction with or action, declara- 
tion, or admission of the deceased or incapable person, 
no entry, memorandum, or declaration, oral or written, 
by the deceased or incapable person, made while he 
was capable and upon his personal knowledge, shall 
be excluded as hearsay. (Mar. 3, 1901, 31 Stat. 1357, 
ch. 854; § 1064; Apr. 19, 1920, 41 Stat. 567, ch. 153; 
June 24, 1948, 62 Stat. 579, ch. 609.) ”’ 


661 Pax Paul T. Stone, Inc., Mp Metzler, 68 Beck ~ me oe F. aa 231; 


Gurley v. MacLennan, 17 App. D. C. 170; App. 
App. >. C. 1; Rudd v. Buxton, 41 App. ’D. C. 3535 Sceuteer® v. sSook, 
58 App. D. Cc. 304, 30 F. 2d 467. 
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In Rosenschein v. Citron, 83 U. S. App. D. C. 346, 169 
F. 2d 885, this Court said at page 347: 


«c# * * the cited statute ‘seeks to protect only per- 
sons ‘‘legally representing the deceased’’ against 
claims which may be fraudulent.’ * * *”’ 


The language of the statute is explicit. It applies only 
where the plaintiff is the survivor and the defendant is 
the representative of the deceased or other incapable 
party to the transaction and the survivor-plaintiff, or any 
agent, servant or employee of his, first testifies as to a 
transaction with or admission of the deceased or otherwise 
incapable party to the transaction. 


Clearly, the action contemplated by the statute is one 
‘against a person * * * legally incapable of testifying, 
*** or * * * representative of a deceased person * * *.”? 
The statute contemplates an attempt to prove and collect 
upon a claim arising out of a transaction which the claim- 
ant had with the decedent. It does not in any way apply 
where the action is brought by the representative as in the 
case at bar, and the defendant or his agents or employees 
testify as to an admission of the decedent. 


Moreover, the statute does not make declarations of the 
deceased person admissible where admissions of the de- 
ceased person are testified to by a person other than the 
plaintiff or any agent, servant or employee of his. From 
this, it is quite obvious that the object of the statute is 
to make declarations, otherwise objectionable as hearsay, 
admissible only where the plaintiff has all the knowledge 
of the transaction within his control. The statute does not 
apply where persons other than the plaintiff or any agent, 
servant or employee of his, testify about an admission of 
the deceased person. 


Counsel for the plaintiff (appellee Helms) cited Lee v. 
Mitcham, 69 U. S. App. D. C. 17, 98 F. 2d 298, 117 A. L. R. 
1427, and argued therefrom that the alleged oral and writ- 
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ten declarations of the decedent Easterday were admissible 
for the purpose of showing his intent. He argued that 
“we have the precise issue here’’ that was involved in Lee 
v. Mitcham, supra. But obviously counsel for the plaintiff 
was in error. 


The action involved a determination of whether Edmon- 
ston, deceased, paid or purchased the notes in question. 
The evidence showed the notes were payable to the Wash- 
ington City Orphan Asylum, secured by deed of trust on 
District of Columbia real property. The notes were placed 
with the bank for collection with the endorsement ‘‘For 
collection Washington City Orphan Asylum W. E. Ed- 
monston, Treasurer’’. Some years later, Edmonston gave 
the bank his personal check for the amount of principal 
and accumulated interest upon the notes in question. His 
secretary took the check into the bank, secured the notes, 
returned to the cab where Edmonston was waiting and gave 
Edmonston the notes. Upon return to his office, Mr. Ed- 
monston made the following notation on the back of each 
note: 


‘<The principal and unpaid interest to December 16, 
1925, was paid to Riggs National Bank by my certi- 
fied check on Bank of Washington, to be credited to 
The Washington City Orphan Asylum in order to save 
it from loss and not to extinguish the note and the 
same is to be held by me as my property and trans- 
ferred to me by said Asylum when the proper credit 
is made to it. 


‘“*W. E. Epmonsron 


‘‘In consideration of the above payment this note 
is hereby transferred and assigned to William E. Ed- 
monston subject to approval of trustees.’’ 

This Court stated the issue to be: 


sc# # * (W)hether Mr. Edmonston, in view of the 
facts shown above, purchased or paid the notes. In 
reaching an answer to this question we must be guided 
by these general propositions of law: First.—The 
transfer of possession of a negotiable instrument is 
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presumably a transfer of title. * * *Second.—While the 
presumption is as stated above, in the final analysis the 
question is determined by the intent of the parties, 
which is to be gathered from all the facts and cireum- 
stances. * * *”? 


Appellees contended the notations made by Edmonston 
were inadmissible, being self-serving and hearsay and not 
part of the res gestae. This Court held, at page 20: 


«<* * * There is no substance to these contentions. 
We think there is no requirement that the notations 
should have been made as part of the ‘res gestae’, in 
the sense in which appellees use the term. But in any 
event the testimony was that Edmonston, a man eighty 
years of age, went with his secretary in a taxicab to 
the bank, waited in the taxicab while she went in and 
delivered the check and received the notes, and im- 
mediately upon returning to his office wrote a state- 
ment on the notes to the effect that he had made the 
payment to save the asylum from loss but with the 
intention of preserving the debt intact. The time 
between his receiving the notes and his making the 
notations thereon was only so much time as was re- 
quired to reach his office, when for the first time the 
opportunity was at hand to make the notations; and if 
the res gestae rule were involved, the evidence would 
be sufficient to bring this transaction within it. Nor 
is there substance in the point that the notations are 
self-serving, written hearsay. Evidence of Edmon- 
ston’s intention was pertinent to the issue,—indeed it 
was the issue,—and the court was complelled to re- 
ceive any competent evidence which would prove what 
that intention was. Dilenbeck v. Herrold, 183 Iowa 
264, 164 N. W. 869. In nearly all such cases as this 
the courts have resorted to the declarations of the 
actors at the time of the transaction in order to de- 
termine the issue of intent, for there is frequently no 
other was of resolving the issue. If Edmonston, who 
died two years after the transaction, had been alive 
at the trial, it cannot be questioned that he could then 
have testified to his intention. His written declaration 
of intention is no less admissible than his oral declara- 
tion; the question is rather one of weight than of com- 
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petence. We think the settled rule which is applicable 
generally is that whenever intention is of itself a 
distinct and material fact in a chain of circumstances, 
it may be proved by contemporaneous oral or written 
declarations of the party. (citing cases and texts)’ 


We have shown on page 17 of this brief that the trial 
judge used one of these verbal declarations for the pur- 
pose of contradicting the testimony of the appellant until 
attention was called to the fact that the alleged oral decla- 
ration of the decedent Easterday had not been admitted 
for that purpose, but had been admitted only for the pur- 
pose of showing his intent. While it is true that the trial 
judge then said ‘‘I will not use it for that purpose,”’ that 
statement was made by the trial judge after he had ren- 
dered his decision. (JA 238-241, and 245) 


CONCLUSION 


It is respectfully submitted that the judgment should be 
reversed. 
ArtHur J. Hixanp, 
Ferpinanp J. Mack, 
Attorneys for Appellant. 
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QUESTIONS PRESENTED 


1. Whether the trial Court’s finding that appellant had 
breached his fiduciary duty is supported by substantial 
evidence? 


2. Whether the decision of this Court on a prior appeal 
of this case, that a person charged with a breach of a 
fiduciary duty has the burden of proof, may be challenged 
on this appeal, considering the doctrine of ‘‘the law of 


the case’’, and if so, whether the prior decision is correct? 


3. Whether when appellant, the survivor to a written 
agreement, makes the state of mind of the deceased party 
a material issue of fact, and also introduces testimony in 
regard thereto, decedent’s statements and acts, which show 
his state of mind, may be properly shown in rebuttal? 
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COUNTER-STATEMENT OF THE CASE 
Since appellant has failed to recite the facts upen which 
the trial court based its decision, this appellee will do so. 
'' The case was before this Court on the first appeal: 101 
U.S. App. D.C. 390, 249 F. 2d 482" (JA 40-50). On Sep- 


1 See 72 Harvard Law Review, 555, (Jan. 1959). 





2 


tember 19, 1957, this Court determined upon the record then 
before it that Raymond F. Duckworth, the surviving party 
to a stock purchase agreement with Charles W. Easterday, 
deceased, possessed a secret intention not to alter the 
original price set out in the agreement, although the agree- 
ment contemplated, upon the initiative of either party, a 
yearly adjustment of the stock price (which had greatly 
increased in value) to conform with the net worth of the 
corporation. This Court noted that the parties constituted 
a ‘‘two-man’’ or a close corporation, and that, as such, 
there existed a fiduciary relationship between them. This 
Court held, on the record before it, that appellee, Rae E. 
Helms, Administratrix of the estate and daughter of 
Charles W. Easterday, would be entitled to summary 
judgment upon these facts. The Court, however, was 
reluctant to enter summary judgment for the Administra- 
trix without affording Duckworth an opportunity to show 
that he had fully discharged his fiduciary duty ‘‘to deal 
fairly, honestly, and openly”? with Easterday (JA 47); to 


prove that he had made ‘‘disclosures of all essential infor- 
mation’’ (JA 47); and that by so doing ‘‘to establish the 
entire fairness of the transaction’? (JA 50). This Court 
thereupon remanded the case for further proceedings 
(JA 50). 


Trial was held upon the remand. At the trial appellant 
Duckworth endeavored to satisfy the trial Court upon the 
points open by the remand. After a full hearing, the 
Court below, sitting as a court of equity, found on the 
exhibits, testimony and his sworn admissions that appellant 
Duckworth had 


‘¢. . . planned to acquire Easterday’s stock on his 
death at $10 a share, and it was his intent, if requested 
by Easterday, to modify the value of the stock pursuant 
to said contract and trust agreement, to deny his con- 
sent to any such modification. This intent was not 
communicated by Duckworth to Easterday.’’ (JA 241). 
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The Trial Court then concluded: 


‘‘Based on the foregoing facts I conclude that as a 
matter of law the defendant Duckworth had a fiduciary 
duty to Easterday which he breached by failure to dis- 
close to Easterday Duckworth’s intent on April 15, 
1948, and at all times thereafter to deny his consent 
to any modification of the price at $10 at which the 
survivor of Easterday and Duckworth could purchase 
the interest of the other. (JA 241). 


“*The Court will grant the relief prayed for in the 
complaint.’’ (JA 241). 


Appellant in this appeal does not state that the findings 
of the Court below are not based on substantial evidence, 
nor that the conclusion of law would not follow, but is 
content to bring to the attention of this Court only two 
incidental points, i.e., the burden of proof and the admis- 
sibility of some of appellee’s evidence. 


SUMMARY OF ARGUMENT 


1. The trial Court’s finding that appellant breached his 
fiduciary duty to Easterday is fully supported by the 
evidence. 


2. The trial Court’s finding that appellant breached his 
fiduciary duty to Easterday is clearly correct. 


3. This Court held on the record before it on the first 
appeal that a fiduciary relationship existed between Duck- 
worth and Hasterday and under those circumstances, the 
burden of proof was ‘‘on the litigant charged with a 
fiduciary obligation’? (JA 50) ‘‘to establish the entire 
fairness of the transaction’? (JA 50), and to show that 
he had dealt ‘‘fairly, honestly, and openly’? (JA 47) with 
Easterday and had made a full ‘‘disclosure of all essential 
information’? (JA 47). At the trial the facts which this 
Court held established the fiduciary relationship were 
proved. Therefore, the burden of proof, as stated by this 
Court, was on the appellant Duckworth. The trial Court’s 
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decision that Duckworth ‘‘planned to acquire Easterday’s 
stock on his death’’ (JA 241) for less than its true value 
shows that appellant Duckworth failed to meet this burden. 


4. When the surviving party to a transaction introduces 
evidence to show the state of mind of the deceased party, 
it is proper for the Court to receive rebuttal evidence to 
show the decedent’s state of mind. The receipt of such 
evidence in any event was within the sound discretion of 
the trial Court and if its receipt was improper, this did 
not constitute reversible error. 


ARGUMENT 
L 


THE LOWER COURT'S FINDING THAT APPELLANT DUCK- 
WORTH BREACHED HIS FIDUCIARY DUTY TO EASTERDAY 
IS FULLY SUPPORTED BY THE EVIDENCE. 


As indicated hereinabove, the instant case was remanded 
by this Court to the District Court ‘‘for further proceed- 


ings not inconsistent therewith”. (JA 50) Discussing 
the remand this Court said: 


‘¢While the complaint in the instant case did contain 
allegations of a violation of a confidential relationship, 
the motions for summary judgment were not addressed 
to this claim. Since we are unable to state with a 
complete or absolute certainty that appellee (Duck- 
worth) does not possess additional facts bearing on 
this issue, and since the District Court has not yet 
exercised its informed discretion in this regard, we 
believe the wiser course is to remand the case for 
further proceedings.’’ (JA 50) 


This Court also stated: 


‘We add that if, notwithstanding appellee’s sworn 
admissions, the trial Court finds that a genuine issue 
of fact exists as to appellee’s good faith, appellee is 
entitled to an opportunity ‘to establish the entire 
fairness of the transaction’ and the ‘findings [fof 
fairness] must be quite clear.’ [Case cited]. In the 
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circumstances shown by the stipulated facts in this 
case the burden of proof is on the litigant charged 
with a fiduciary obligation.’’ (JA 50) 


In other words, this Court remanded this case to the 
District Court to give Duckworth an opportunity to show 
the facts and circumstances concerning the execution and 
implementation of the stock purchase agreements in the 
light of his sworn admissions. 


With respect to the issue which this Court considered 
controlling in this case the District Court gave Duckworth 
wide latitude to explain his dealings with Easterday. The 
pertinent parts of Duckworth’s testimony in regard to 
the stock purchase agreements and his discussions with 
Easterday are as follows: 


“<Q. Now, Mr. Duckworth, was it your intention that 
the relationship between you and Mr. Easterday and 
the contracts you entered into, including the trust 
agreement, that in the event of the death of either one 


of you, the other individual, by the payment of $10 
per share, would receive the stock of the deceased? 


A. That is right. 


Q. And that was your interpretation and that was 
your understanding since the start of your negotiations 
with Mr. Easterday? 


A. That is exactly right. 

Q. And that is still your understanding? 

A. That is right.’’ 

(JA 117, 118) 

“<Q. * * * Now, Mr. Duckworth, on plaintiff’s exhibit 
4 [balance sheet of Easterday Duckworth Roofing 
Company, ending December 31, 1955], there is at the 
bottom of the page on the liability side a figure of 


‘Total Net Worth’ which I will round off to approxi- 
mately $120,000; is there not? 


A. That is right. 
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Q. Was there a discussion between you and Mr. 
Easterday after the bringing up of the figures as to 
what should be done with the $120,000? 


A. No, sir. 


Q. You assumed that the $120,000 or whatever por- 
tion of it would be represented by your shares of 
stock, would come to you upon the death of Mr. Easter- 
day by the payment by you of $7,200, is that correct? 


A. That is correct. 


Q. Did you tell Mr. Easterday that that was your 
assumption? 


A. There was no occasion for me to tell Mr. Easter- 
day. 
Q. Did you tell him that? 
A. No, I did not.’’ 
(JA 111, 112) 
“*Q. What discussion did you have between you 


at the year-end meetings, when the profits had been 
calculated respecting the division of those profits? 


A. There was no discussion about the division of the 
profits. It was assumed that they would be left in 
the business. 


Q. Did you discuss that with Mr. Easterday? 


A. That was the understanding when we went into 
business together. 


Q. Did you ever discuss it with Mr. Easterday? 
A. After the formation of the corporation, no.’’ 
(JA 110) 


**Q. Yet you never discussed with Mr. Easterday 
the effect of the retention of those profits in the busi- 
ness in the event of his death? 


A. It was the understanding before we ever went 
into business— 
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The Court: Will you answer these questions yes or 
no, then if you have to explain them, you may explain 
them. But we are wandering ’way off here in these 
answers. 


The Witness: Yes, sir. May I have the question read. 


The Court: Read the question (The last question 
was read.) 


The Witness: There was never any discussion.”’ 
(JA 120) 


*“‘Q. You answered a question a moment ago that 
you felt you had a duty to sit down and discuss with 
Mr. Easterday had this question come up on revalua- 
tion. Did you feel that you had a duty to change the 
price? 

A. I did not say that I had a duty to sit down with 
him. I said that I would have out of respect for Mr. 
Easterday. 


Q. Not because of the contractual obligation? 

A. Not because of the contractual obligation. 

Q. Do you feel that you had a duty to change the 
price if Mr. Easterday asked you to do it? 

A. No, I do not feel that there was any duty on 
my part to change the price of the stock. 

Q. You felt that you would stand on the letter of 
your contract? 

A. Well, if necessary, I felt that I could stand on 
the letter of the contract.’’ 


(JA 125) 


Duckworth, having reiterated his intentions, which this 
Court previously stated ‘‘are not left to speculation or 
conjecture on this record’? (JA 45), ‘‘are manifested 
plainly in his own affidavit’? (JA 45), and are ‘‘crystal 
clear’? (JA 49), the District Court exercised its ‘‘informed 
discretion’”’ and concluded: 
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«<e ¢ © that as a matter of law the defendant Duck- 
worth had a fiduciary duty to Easterday which he 
breached by failure to disclose to Easterday Duck- 
worth’s intent on April 15, 1948, and at all times there- 
after to deny his consent to any modification of the 
price of $10 at which the survivor of Easterday and 
Duckworth could purchase the interest of the other.’’ 


(JA 241) 


It is most significant that appellant Duckworth does not 
urge here that the findings of the trial Court are not sup- 
ported by substantial evidence. It is a familiar rule that 
facts found by a trial Court that are supported by substan- 
tial evidence are not open to review on appeal, unless upon 
an examination of the evidence they are clearly wrong. 


Hearst Radio v. Good, 67 App. D.C. 250, 91 F. 2d 555; 

Hazen v. Hawley, 66 App. D.C. 266, 86 F. 2d 217, cert. 

denied, 299 U.S. 613, 57 S. Ct. 315, 81 L. ed. 452; 

ee LaFayette v. Pickford, 66 App. D.C. 211, 85 F. 
710; 


Dear v. Guy, 64 App. D.C. 34, 78 F. 2d 198; 


Rhoderick v. Swartzell, 62 App. D.C. 180, 
cert. denied, 290 U.S. 677, 54 S. Ct. 100, 7: 
Matson v. Rusch, 61 App. D.C. 184, 59 F. 


t. 


THE LOWER COURT'S FINDING THAT APPELLANT DUCK- 
WORTH BREACHED HIS FIDUCIARY DUTY TO EASTERDAY 
_ 18 CLEARLY CORRECT. 

This Court in its decision of September 17, 1957, held: 
(1) that stockholders of a closely held corporation bear a 
fiduciary duty to deal fairly, honestly and openly with 
each other and to make a full disclosure of all essential 
information to each other; and (2) that where one of the 
stockholders of a closely held corporation enters into a 
surviving stock purchase agreement which contemplates a 
yearly adjustment of the stock price to conform with the 
realities of a rising or declining net worth of the corpora- 





9 


tion, and fails to disclose to the other stockholder his 
fixed intention never to alter the original price set forth in 
the agreement, such action on the part of the said stock- 
holder constitutes a flagrant breach of a fiduciary duty. 


The law of the case having been established, Mayflower 
Hotel Stockholders Protective Committee v. Mayflower 
Hotel Corp., 89 U.S. App. D.C. 171, 193 F. (2d) 666, 699, 
the trial Court had the duty of determining the facts 
from the evidence presented and applying the law which 
previously had been announced by this Court. The evi- 
dence presented to the trial Court may be briefly sum- 
marized as follows: 


A. Contract, dated April 15, 1948, and trust agreement, 
dated May 20, 1948, which this Court construed and deter- 
mined ‘‘contemplated, upon the initiative of either party, 
a yearly adjustment of the stock price to conform with 
the realities of a rising or declining net worth of the 
corporation.’’ (JA 44) 


B. Affidavit of Ramond F. Duckworth in opposition to 
preliminary injunction (JA 262-264), in which he states 
that ‘‘no change was ever made in this price, that he is 
advised and believes no change could be made without 
his consent, that it was never his intention at any time to 
consent to any change im this provision * * *.”? (JA 46) 


C. Balance sheet of Easterday-Duckworth Roofing Co., 
Inc. dated December 31, 1955 (JA 261) showing net worth 
of corporation to be $120,139.92. 


D. Duckworth’s answer to the complaint, wherein he ad- 
mits that when the corporation was formed, the figure 
of $10.00 per share represented the net worth of the stock, 
and the Company’s financial statement which showed that 
on December 31, 1955, the net worth of the stock was 
about $80.00 per share (par. 9 of complaint admitted in 
par. 9a of answer—JA 23). 
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E. Duckworth’s representation throughout his direct 
testimony that he and Mr. Easterday had an oral agree- 
ment which antedated the written agreements and which 
provided that the purchase price of the stock was to be 
$10.00 per share and that the price was to remain the same 
and was never to be changed. (See particularly counsel’s 
argument to the Court (JA 234) and Court’s comment to 
counsel at top of p. 237 of Joint Appendix). 


F. Duckworth’s explanation of the meaning of his state- 
ment contained in his affidavit that he never at any time 
had any intention of agreeing to a change in the purchase 
price of the stock. (JA 97-98) 


G. The testimony of Duckworth’s former counsel that 
he had prepared Duckworth’s affidavit in great haste (JA 
133) and that the Court of Appeals had placed a different 
construction and meaning on some of the language con- 
tained in the affidavit from what he had intended. (JA 
137, 138) 


H. Duckworth’s statements made throughout his testi- 
mony that he never had any intention of changing the 
purchase price of the stock, that the original price set 
forth in the agreements of April 15, 1948, and May 20, 1948, 
was to be the ultimate purchase price, that there was no 
duty on his part to change the price of the stock, and 
that after the agreements were signed by the parties, he 
never discussed the purchase price of the stock with Mr. 
Easterday. 


The trial Judge had a full opportunity to observe the 
demeanor of the witnesses and to hear and weigh their 
testimony as the above-summarized evidence was presented 
to the Court. He had the opportunity to hear the extraor- 
dinary explanation of both Duckworth and his former 
attorney, in efforts to overcome the devastating effect of 
Duckworth’s prior sworn admissions; i.e., that the language 
used was hastily drawn and inaptly used. The trial Judge 
could easily draw his own conclusions as to the validity 
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of these explanations. For example, the trial Court heard 
testimony that the decisive language used by Duckworth 
in his affidavit of October 17, 1956, was the result of 
haste in drawing a pleading. (JA 133). The record plainly 
showed, however, that the substance of the language was 
deliberately reaffirmed in an amending affidavit, dated Oc- 
tober 25, 1956, correcting another point (JA 28-30, 137); 
that the same language was reiterated on November 15, 
1956, in a formal paper filed in the case below (JA 127); 
that the language used was deliberately reaffirmed on 
December 20, 1956, by Duckworth’s counsel in his argn- 
ment before Judge Morris, on the motions for summary 
judgment (JA 33, 138) ; and in his brief filed in this Court 
on April 19, 1957, to support the former appeal to this 
Court (JA 139-140). 


Another example of the basic inadequacy of his case 
was Duckworth’s testimony that there was an oral agree- 
ment between Mr. Easterday and himself which antedated 
the written agreements and under which the price of the 
stock would not be changed. The evidence showed that 
the preliminary draft of the April 15th agreement pre- 
pared by Duckworth himself (JA 79), provided for a 
modification of the price of the stock by subsequent agree- 
ment of the parties (JA 251). The April 15, 1948, 
agreement executed by the parties contained the identical 
language (JA 253). The trust agreement executed May 
20, 1948, provided for periodic revaluation of the stock, and 
Duckworth testified that he was aware of the provisions 
calling for the periodic revaluation of the stock when he 
read and executed such agreement (JA 119). 


The outcome of the case depended entirely on the oral 
and written statements of appellant, and in view of the 
many inconsistent positions he took, it is no wonder that 
the trial Judge stated that he did not give any credibility 
to Mr. Duckworth’s testimony (JA 245-246). 


It is apparent from the above-summarized evidence that 
the findings of the trial Court are clear, correct and should 
be sustained. 
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Ti. 


WHEN A FIDUCIARY RELATIONSHIP IS ESTABLISHED, THE 
BURDEN OF PROOF IS ON THE PERSON CHARGED WITH 
ITS BREACH. 


A. This is the Law of the Case 


Appellant Duckworth argues in his brief that the District 
Court erred by ruling that the burden of proof was on him. 


On the first appeal, this Court stated: 


*¢In the circumstances shown by the stipulated facts 
in this case the burden of proof is on the litigant 
charged with a fiduciary obligation.”’ 


(JA 50) 


This view was based upon the confidential relationship 
which this Court found existed on the basis of the admitted 
facts and affidavits in the record then before this Court. 
The record made by appellee Helms in the District Court 
showed the existence of the same facts and, thus, the trial 


Court had proof of the matters which this Court referred 
to as the ‘‘stipulated facts in this case’’. Under the law 
of the case, the burden of proof on this issue was ‘‘on the 
litigant charged with the fiduciary obligation’’; i.e., appel- 
lant Duckworth. 


It is a familiar rule that the first decision on a matter 
in litigation becomes the settled law of the case on all 
subsequent litigation in the same case. Mayflower Hotel 
Stockholders Protective Committee v. Mayflower Hotel 
Corp., supra. On the second appeal in the Mayflower case, 
appellant contended that a decision of the United States 
Supreme Court subsequent to the first decision by this 
Court should change the ruling of this Court. This con- 
tention was not accepted, the Court stating: 


‘“We accordingly construe our prior opinion as an 
application of the District of Columbia law. Further 
we apply the rule that ‘the first decision has become 
the settled law of the case.’ [Citing cases] This Court 
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has, in the past, felt itself bound by sucha rule. Wash- 
ington Post Co. v. Chaloner, 1917, 47 App. D.C. 66, 71, 
reversed on other grounds, 1919, 250 U.S. 290, 39 
S. Ct. 448, 63 L. ed. 987.”’ 


This is a familiar rule of law and is entirely dispositive 
of the argument made by appellant. 


Hill v. Mutual Life Insurance Co., 193 U.S. 551; 

Bradley v. Pace, 87 U.S. App. D.C. 11, 183 F. 2d 806. 

New York Life Insurance Co. v. Taylor, 81 U.S. App. 
D.C. 331, 158 F. 2d 328; 

M essinger. v. Anderson, 171 Fed. 785; 

Consumer’s Petroleum Co. v. Consumers Co., 176 F. 2d 
441, cert. denied, 338 U.S. 948; 


B. The Prior Opinion of This Court Relative to the Burden of 
Proof Was Correct 

While this appellee does not believe it is proper for 

appellant to ask this Court, on a second appeal, to review 

the correctness of and to reverse its decision on the first 


appeal,” the cases hereinafter cited fully sanction the cor- 
rectness of the prior ruling of this Court. 


The authorities are almost universal that once a confiden- 
tial relationship has been shown between the parties, the 
burden of proving the fairness of the transaction is on 
the one charged with the breach of the fiduciary duty. 


Pepper v. Litton, 308 U.S. 295, 306, 60 S. Ct. 238, 
84 L. ed. 281; 

Brooks v. Martin, 2 Wall U.S. 70, 17 L. ed. 732; 

Stuart v. Larson, 298 Fed. 223, 38 A.L.R, 79; 

American Exchange National Bank, v. Ward, 111 Fed. 
782, 55 L.R.A. 356; 

Peyton v. William C. Peyton Corp., 23 Del. Ch. 321, 
7A. 2d 737, 123 A.L.R. 1482. 


2 Before the trial Court, counsel for Duckworth contended that this Court’s 
decision regarding the burden of proof was pure dictum and that its decision 
on this point was clearly wrong. (JA 221-223) 
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In the case of Brooks v. Martin, supra, the Supreme 
Court of the United States said: 


**But the confidential relations of the parties and 
the inadequacy of the price having been shown, it was 
said that the burden of proving the fairness of the 
transaction and of affirmatively showing a full dis- 
closure of all facts known to him was on the vendee.”? 


One of the best statements of this rule of law is set 
forth in the following extract from the comment contained 
in 20 American Jurisprudence, Evidence, Section 141, 
which this Court cited with approval in its decision on the 
first appeal: 


“<* © * However, where a fiduciary relationship ex- 
ists between the parties to a transaction, the burden 
of proof of its fairness is upon the fiduciary. He 
must show that there was no abuse of the confidence, 
that he acted in good faith, and that the act by which 
he is benefited was the free, voluntary, and independent 
act of the other party, done with full knowledge of 
its purpose and effect. Examples of such relation- 
ship may be seen in the case of * * * directors of a 
corporation and the corporation, or any other relation- 
ship of intimate and fiduciary character. A fiduciary 
seeking to profit by a transaction with the one who con- 
fided in him has the burden of showing that he 
communicated to the other not only the fact of his 
interest in the transaction, but all information he had 
which it was important for the other to know in order 
to enable him to judge of the value of his property. 
The formal creation of a fiduciary relationship is not 
essential to the application of this rule. The prin- 
ciples apply to all cases in which confidence is reposed 
by one party in another, and the trust or confidence is 
accepted under circumstances which show that it 
was founded on intimate, personal, and business rela- 
tions existing between the parties, which give one 
advantage or superiority over the other, and impose 
the burden of proving that the transaction was fair 
and just on the person acquiring the benefit.’? 
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Appellant in his brief cites a great number of cases, 
all to the effect that the burden of proving fraud is on 
the individual asserting fraud. This, of course, is an 
accurate statement of an abstract general principle of law, 
which has no application to the issue in this case. Under 
the circumstances, a detailed analysis of appellant’s cases 
is unnecessary. 


The law of the case, established on the first appeal, is 
that the burden of proof rests on Duckworth to establish 
that he intended to deal fairly, honestly and openly with 
Easterday; that he made a full disclosure of all essential 
information, and that the transaction was entirely fair 
to his business partner. It is abundantly clear from the 
findings of the trial Court that Duckworth failed to meet 
this burden. The factual findings below that at the time 
the parties entered into their negotiations, Duckworth 
‘*planned to acquire Easterday’s stock on his death at $10 
a share,’’ and that he had an intention to deny his consent 


to any modification of the stock price, which intention 
was not communicated to Easterday (JA 241), are, of 
course, a complete repudiation of any idea that Duck- 
worth met the burden imposed upon him by the rule 
announced by this Court on its first appeal. 


Iv. 


APPELLEE'S REBUTTAL EVIDENCE WAS PROPER BUT EVEN 
IF IMPROPERLY ADMITTED, SUCH ERROR IS NON-PREJU- 
DICIAL. 

Appellant takes the strange position that it was im- 
proper for appellee to offer and for the Court to receive 
rebuttal evidence in this case. We respectfully submit 
that the trial Judge correctly ruled on the admissibility 
of rebuttal testimony, but even if he committed error, it 
was non-prejudicial and his decision was fully supported 
by the evidence which was clearly admissible and which 
has been reviewed in prior portions of this brief. 
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Duckworth testified at the trial below that he had made 
an oral agreement with appellee’s decedent prior to the 
execution of any written documents, to the effect that no 
change in the price of the stock was to be made by the 
parties, and that the survivor would have the absolute 
right to purchase the stock of the decedent at $10 a share 
regardless of its value at the time of the death of the 
first stockholder. In order to rebut this testimony, it 
became necessary to prove Easterday’s state of mind so 
as to show his intention in the premises. Thus part of 
rebuttal evidence offered by appellee was directed to this 
point. 


Of course, as all parties recognized, evidence by Duck- 
worth or others as to the intention of the decedent Easter- 
day was hearsay as to Easterday. Notwithstanding this 
fundamental fact, appellant solemnly urges this Court to 
find as a matter of law that appellee was barred from 
introducing evidence of the same type regarding the inten- 
tion of the decedent Easterday. Appellant also argues 
that the intention of the parties is immaterial. The incon- 
sistency of appellant’s position is apparent. 


Appellee, of course, has no primary evidence of intention 
because the lips of her witness are sealed by death. Appel- 
lant would take advantage of this to insist that his hearsay 
evidence should stand uncontradicted. The statement of 
the proposition carries its own reply. 


It must be remembered that the trial below was before 
an equity court. There was no jury. It is agreed that 
rules of evidence that may be salutory before a jury may 
be relaxed in a trial before a judge. In fact, McCormick 
on Evidence (1954), Section 301, page 627, states: 


««* * * it seems that the hearsay rule could well be 
discarded altogether in trial to a judge. Its general 
power to exclude cumulative evidence or evidence of 
so little value as not to be worth consuming the time 
of the Court, and his duty to rest his findings only on 
substantial evidence, would prevent abuses.’’ 
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See also Section 60, page 137. 


As previously stated, the rebuttal testimony attacked by 
appellant was adduced to show the state of mind of the 
decedent. This testimony introduced through witnesses 
subject to cross examination clearly shows that the dece- 
dent, Easterday, regarded his interest in the corporation 
as being equal to one-half of the net worth of the corpo- 
ration. The testimony introduced was of a most solemn 
sort and consisted of statements made by EHasterday to 
his daughter (appellee in this case) and three of his close 
friends shortly before his death and under circumstances 
which clearly indicated he was speaking the truth. 


The first witness, John E. La Motte, was a contemporary 
of Mr. Easterday, having known him since 1909 (JA 192). 
Mr. La Motte testified that he had talked with Mr. Easter- 
day shortly after he had formed the corporation and 
brought Duckworth into the business (JA 201). On this 
occasion, Mr. Easterday told Mr. La Motte that provisions 


had been made, upon the death of either stockholder, for 
the survivor to purchase the stock of the deceased stock- 
holder. Mr. La Motte then inquired about the price of 
the stock and was told by Mr. Easterday that they had set 
a price of $10.00 per share. He then asked Mr. Easterday 
why he had set the price so low and Mr. Easterday replied 
that if the business made money, the price of the stock 
would be increased (JA 201-202). 


Mr. La Motte also testified to another conversation he 
had with Mr. Easterday approximately a year before the 
latter’s death. In this conversation Mr. Easterday told 
Mr. La Motte that his stock was worth $40.00 or $50.00 
a share and that it had not been revalued because Mr. Duck- 
worth wanted to finish a couple of large contracts which 
were then in progress. (JA 206). 


Mr. Bernard Weaver was the next witness called by 
appellee. He had known Mr. Easterday for approximately 
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37 years and had talked with Mr. Easterday after they 
had attended the weekly meeting of the Kiwanis Club. 
This conversation took place several days before Mr. 
Easterday’s death. On that occasion, Mr. Easterday ad- 
vised him that his interest in the business was worth 
approximately $60,000; that his cash, insurance and other 
property would amount to another $25,000, and that with 
$85,000 he felt he was leaving his daughter Elizabeth 
(invalid daughter) pretty well fixed for the future (JA 
207-208). 


The next witness called was Miss Anne Panor. Miss 
Panor was a next door neighbor of Mr. Easterday and 
had known him and his family for over 30 years. She 
stated Mr. Easterday was more or less a father to her in 
many ways. She testified that she had a conversation with 
him just prior to his death when he was not feeling well, 
and on this occasion he told her that his business was worth 
$120,000; that his share was $68,000, that it was in trust 


for Elizabeth, and that the house and everything else was 
to go to Mrs. Helms (JA 211-212). 


The last witness was the appellee. She testified about a 
paper writing (plaintiff’s exhibit number 11, JA 268) her 
father had given to her shortly before his death and 
his explanatory statements made to her at the time he 
gave her the paper. The paper notation, written in Mr. 
Easterday’s own handwriting, shows that he considered his 
interest in the corporation to be worth $67,600.00 and his 
statements to Mrs. Helms indicated that he expected his 
estate to receive such amount upon his death (JA 215-216). 


The above-mentioned testimony shows beyond question 
Mr. Easterday’s state of mind and intentions regarding the 
stock purchase agreement. Appellant Duckworth, by his 
evidence, had placed the intention of the parties squarely 
in issue and it was proper for appellee to produce rebuttal 
testimony pertaining to such issue. 
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The modern rule admits statements of decedents made 
under circumstances which seem to require their admission 
in order to avoid substantial injustice. It is submitted 
that it would be most unjust and highly illogical to permit 
Mr. Duckworth to testify as to his intentions regarding 
these agreements and not permit the appellee to offer 
statements and acts of the decedent to show his intention 
and state of mind regarding the same agreements. 


As McCormick on Evidence, paragraph 271, page 576, 
says: 


‘ce * * the stream of decisions reveals the urge to 
admit declarations of persons deceased about previous 
happenings where the needs of justice seem to re- 
quire it.’’ 


In support of this statement, McCormick cites the leading 
case of Lee v. Mitcham, 69 App. D.C. 17, 89 F. (2d) 298, 
117 A.L.R. 1427. In this case, as in the instant case, the 
issue was whether evidence could be given to explain nota- 
tions made by a decedent on the back of a note. This 
Court allowed the evidence, even though it was attacked as 
self-serving and hearsay. This Court said: 


<< * © © Tf Edmonston, who died two years after the 
transaction, had been alive at the trial, it cannot be 
questioned that he could then have testified to his 
intention. His written declaration of intention is no 
less admissible than his oral declaration; the question 
is rather one of weight than of competence. We think 
the settled rule which is applicable generally is that 
whenever intention is of itself a distinct and material 
fact in a chain of circumstances, it may be proved by 
contemporaneous oral or written declarations of the 


party.” 


Judge Leonard Hand’s comments before the New York 
City Bar Association which are cited with approval in 
Wigmore on Evidence, Volume V, note to Section 1576, 
and Lee Pong Taz v. Acheson, 104 F. Supp. 503, are par- 
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ticularly appropriate on this point. His comments in part 
are: as. follows: 


“*T shall rather ask you to consider the basis of the 
great [hearsay] rule itself, and whether it is not 
perhaps now time when it should be made to yield to 
more rational considerations * * *. When a witness 
is not available at all * * *, let us hear what he has 
said on the matter, just as we do in every other 
concern of life, even in affairs which may involve our 
lives or the safety of the state. You will perhaps, 
with the instinct of lawyers, recoil at what seems so 
far reaching an innovation. I do not complain; I 
agree that it involves chances, but in answer I argue 
that, as the law now stands, the party who has only 
such proof is deprived of any chances at all. It would, 
of course, be undesirable to open the doors to hearsay 
evidence when better was available, but I ask you 
whether Baron Gilbert was not right in saying that 
men should use in their disputes the best means they 
can get to reach the truth? * * * In this as in other 
rules of evidence, the admissibility of such testimony 
will necessarily rest in the discretion of the trial Judge. 
The question will be not whether the testimony falls 
within recognized exceptions to the rule against hear- 
say, but whether the witness who knew the facts is 
available at all, * * *. Had he any motive at the time 
which might have induced him to falsify? Was the 
matter within his knowledge and immediate memory? 
Was it mere routine? The judge would exercise judg- 
ment before allowing the party to introduce his state- 
ment at all and must, if you like, caution the jury in 
its use, but let it in he might, and his discretion, unless 
abused, would be sustained * * *. Even before juries, 
if we trust them at all, can we hope to obtain satis- 
factory results while we deprive them of the kind of 
proof to which they would have recourse in every other 
inquiry they undertake?’* 


=See also Hutchins & Slesinger, State of Mind to Prove an Act, 38 Yale 
L. J. 283, 289-295 (1929); Massachusetts Hearsay Statute (Gen. L. [Ter. Ed] 
c. 233 $65); The Model Code of Evidence, R. 503; Uniform Rules of Evi- 


dence, BR. 63(4)(¢). 
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Under the circumstances of this case, the several state- 
ments of the decedent Easterday, made under most solemn 
conditions and at times when he certainly had no motive 
to falsify, relative to his abiding belief that his arrange- 
ments with Duckworth contemplated that upon his death 
he was to receive payment at a fair value for his stock 
interests, is in aecordance with the ‘‘stream of decisions’’. 
The admission of such evidence was peculiarly within the 
discretion of the trial Court. It is submitted that no abuse 
of this discretion has been shown and that appellant’s 
complaint in this regard is frivolous. 


Assuming arguendo, that appellee’s rebuttal evidence was 
not admissible as such, this could not change the results 
of the trial below. It is, of course, axiomatic that imma- 
terial and non-prejudicial error may not be the basis for 
reversal of a trial Court. 


U.S. ex rel. Knight v. Ballinger, 35 U.S. App. D.C. 429, 
judgment affirmed U.S. ex rel. Knight v. Lane, 33 
S. Ct. 407, 228 U.S. 6; 

Atwood v. Kleberg, 133 F. (2d) 69, cert. denied, 64 
S. Ct. 45, 320 U.S. 744; 

Hays v. Harris, 78 F. (2d) 66, cert. denied, 56 S. Ct. 
134, 296 US. 613; 

Bodkin v. Edwards, 265 Fed. 621, affirming 267 Fed. 
1004, and affirmed 41 S. Ct. 268, 255 U.S. 221; 

Gardiner v. U. S., 71 F. (2d) 63, cert. denied, 55 S. Ct. 
213, 293 U.S. 619; 

Elliott v. Gordon, 70 F. (2d) 9. 


It is respectfully submitted that, as hereinbefore clearly 
set forth, the factual findings of the Court below are fully 
supported by the evidence offered on behalf of the appel- 
lant, without giving any effect whatsoever to the rebuttal 
evidence offered by this appellee. The record shows that 
not a single finding of the trial Court is based upon the 
rebuttal evidence of the appellee. Under such circum- 
stances error, if any, would be immaterial and non- 
prejudicial. 
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CONCLUSION 
It is submitted that this Court should affirm the decree 
entered below. 


Joun E. Larson 
Benton C. Toitey, Jr. 
J. Roy THompson, Jr. 


Attorneys for Appellee 








